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MARKETPLACE EQUITY ACT OF 2011 


TUESDAY, JULY 24, 2012 

House of Representatives, 
Committee on the Judiciary, 

Washington, DC. 

The Committee met, pursuant to call, at 10:06 a.m., in room 
2141, Rayburn House Office Building, the Honorable Lamar Smith 
(Chairman of the Committee) presiding. 

Present: Representatives Smith, Coble, Gallegly, Goodlatte, 
Chabot, Pence, Forbes, King, Franks, Jordan, Poe, Griffin, Marino, 
Adams, Amodei, Conyers, Scott, Watt, Lofgren, Jackson Lee, 
Cohen, Johnson, Chu, Deutch, Sanchez, and Polis. 

Staff Present: (Majority) Richard Hertling, Staff Director and 
Chief Counsel; Travis Norton, Counsel; David Lazar, Clerk; (Minor- 
ity) Perry Apelbaum, Staff Director and Chief Counsel; Danielle 
Brown, Counsel; and Norberto Salinas, Counsel. 

Mr. Smith. The Judiciary Committee will come to order. Without 
objection, the Chair is authorized to declare recesses of the Com- 
mittee at anytime. We welcome our witnesses, and we welcome the 
large amount of interest today in the subject as well. I am going 
to recognize myself for an opening statement and then the Ranking 
Member. 

Last November, the Judiciary Committee held a hearing to ex- 
plore whether Congress should enable States to collect sales taxes 
from retailers who lack a physical presence in the State. Today we 
will consider a legislative proposal authored by our colleagues Con- 
gressman Steve Womack of Arkansas and Congresswoman Jackie 
Speier of California. Their bill, H.R. 3179, the “Marketplace Equity 
Act of 2011,” has bipartisan support from Members both on and off 
this Committee. 

In the 1992 case Quill v. North Dakota, the Supreme Court held 
that under the Dormant Commerce Clause, a State may not compel 
a retailer to collect and remit the State’s sales tax if the retailer 
lacks a physical presence in the State. In the Supreme Court’s 
view, to force a retailer to collect and remit taxes to more than 
9,000 State, county, and local taxing jurisdictions throughout the 
country places a serious burden on the retailer’s ability to sell in 
interstate commerce. Quill’s bright-line “physical presence” rule for 
tax collection makes sense for small businesses that cannot afford 
to track and comply with 9,000 different tax codes as a cost of 
doing business throughout the country. 

The Constitution does not allow one State to reach into the pock- 
ets of another State’s retailers to exact taxation without represen- 

(l) 
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tation. But brick-and-mortar retailers claim that the physical pres- 
ence rule creates an unlevel playing field between them and their 
online retailer counterparts. Online retailers, who maintain a very 
limited physical presence and use common carriers to fill orders, 
enjoy a competitive advantage over traditional retailers. This is be- 
cause most States cannot compel the online retailer to collect and 
remit its sales tax. Neighborhood brick and mortar stores, mean- 
while, must collect and remit taxes on all purchases. 

Moreover, State and local governments view the taxes they can- 
not collect on most online sales as lost revenue. It is true that on- 
line consumers owe a use tax to the State in which they reside, but 
data show that use taxes are easily avoided, rarely paid, and dif- 
ficult to enforce. 

The Court’s decision in Quill was based on the observation that 
compliance with numerous taxing jurisdictions’ laws would be bur- 
densome and confusing. The Constitution does not require a phys- 
ical presence standard as a tax collection criterion. Congress may 
pass legislation that uses a different standard under its power to 
regulate interstate commerce. The Marketplace Equity Act replaces 
the physical presence requirement with a requirement that State 
and local governments significantly simplify their tax policies if 
they want to collect sales taxes from out-of-State retailers. 

It also contains an exception from the tax collection duty for 
small sellers. Any bill to enable sales tax collection from remote 
vendors should contain a robust small seller exception. This way 
America’s job-creating small businesses do not become mere tax 
collection agencies for those 45 States with a sales tax. 

While today’s hearing is on the Marketplace Equity Act, at least 
two other similar bills have been introduced this Congress: one by 
Senators Enzi, Durbin, and Alexander called the Marketplace Fair- 
ness Act, and one by the Ranking Member of this Committee, Mr. 
Conyers, called the Main Street Fairness Act. 

We look forward to hearing from our witnesses today and appre- 
ciate their testifying, and the Ranking Member, the gentleman 
from Michigan, Mr. Conyers, is recognized for his opening state- 
ment. 

[The bill, H.R. 3179, follows:] 
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112th CONGRESS 
1st Session 


H. R. 3179 


To improve the States’ rights to enforce the collection of State sales and 
use tax laws, and for other purposes. 


IN THE HOUSE OE REPRESENTATIVES 

October 13, 2011 

Mr. Womack (for himself, Ms. Speibr, Mr. Poe of Texas, Mr. Ptaz-B apart, 
Mr. Ross of Florida, Mrs. Maloney, Mr. Welch, Ms. McCollum, Mr. 
Duncan of Tennessee, and Mr. Miller of' North Carolina) introduced 
the following bill; which was referred to the Committee on the Judiciary 


A BILL 

To improve the States’ rights to enforce the collection of 
State sales and use tax laws, and for other purposes. 

1 Be it enacted by the Senate cmd House of Representa- 

2 lives of the United States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the “Marketplace Equity 

5 Act of 2011”. 

6 SEC. 2. AUTHORIZATION FOR STATES TO REQUIRE COLLEC- 

7 TION OF SAI.ES AND USE TAXES. 

8 (a) Grant of Authority. — N otwithstanding any 


9 other provision of law, a State electing, individually or 
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2 

1 through an agreement with one or more of the several 

2 States, to satisfy the requirements of Subsection (b) is au- 

3 thorized to require all sellers not qualifying for the small 

4 seller exception to collect and remit sales and use taxes 

5 with respect to remote sales into the State without regard 

6 to the location of the seller. 

7 (b) Bequirements for Authority. The author- 

8 ization provided under paragraph (1) shall be granted 

9 once the State implements a simplified system for admin- 
10 istration of sales and use tax collection with respect to 
1 1 remote sellers, which includes the following minimum re- 

12 quirements: 

13 (1) Small seller exception. — An exception 

14 for remote sellers with gross annual receipts in the 

15 preceding calendar year from remote sales of items, 

16 sendees, and other products in the United States not 

17 exceeding $1,000,000 (or such greater amount as 

18 determined by the State involved) or in the State not 

19 exceeding $100,000 (or such greater amount as de- 

20 termined by the State). 

21 (2) Form and filing. — A sales and use tax re- 

22 turn for use by remote sellers and a single revenue 

23 authority within the State with which remote sellers 

24 are required to file the return. A State may not re- 

25 quire that remote sellers submit any other sales and 
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1 use tax return other than the sales and use tax re- 

2 turn applicable to remote sellers. A remote seller 

3 may not be required to file sales and use tax returns 

4 any more frequently than returns are required for 

5 other sellers. No local jurisdiction may require a re- 

6 mote seller to submit a sales and use tax return or 

7 to collect sales and use tax other than as provided 

8 by this paragraph. 

9 (3) Definition of tax ease. — With respect 

10 to remote sellers — 

1 1 (A) products and services subject to tax 

12 must be identical throughout the State, and 

13 (B) any exemptions must be identical 

14 throughout the State and may not include ex- 

15 emptions for products and services that are not 

16 exempt when sold by other than remote sellers. 

17 (4) Sales and use t ax bate structure. 

18 (A) Except as provided in subparagraph 

19 (B) of this paragraph, remote sellers must col- 

20 lect sales and use tax under one of three rate 

21 structures — 

22 (i) a single State-wide blended rate 

23 that includes both the State rate and ap- 

24 plicable rates of local jurisdictions, as de- 

25 termined by the State; 
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4 

(ii) the maximum State rate, which is 
the highest rate at which sellers are re- 
quired by the State to collect tax, exclusive 
of tax imposed by or for the specific ben- 
efit of local jurisdictions; or 

(iii) the applicable destination rate, 
which is the sum of the State rate and any 
applicable rate for the local jurisdiction 
into which the sale was made. If a State 
requires that remote sellers collect at the 
applicable destination rate, the State must 
make available adequate software to re- 
mote sellers that substantially eases the 
burden of collecting at multiple rates with- 
in the State, and any State providing such 
software must relieve remote sellers from 
liability to that State for collection of the 
incorrect amount of sales or use tax, in- 
cluding any penalties or interest, provided 
that collection of the improper amount is 
the result of relying on information pro- 
vided by that State. 

(B) A State that generally imposes a lower 
sales and use tax rate for sales of food or drags 
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1 and medicine, or both, may require remote sell- 

2 ers to collect sales and use tax at such rates, 

3 (C) The rates described in clause (i) and 

4 (ii) must not exceed the respective average 

5 State and locality rates applicable to sellers 

6 other than remote sellers. 

7 (e) Commencement of Authority. 

8 (1) & general. — A State satisfying the re- 

9 quirements of subsection (b) may exercise the au- 

10 thority granted in subsection (a) beginning on the 

1 1 first day of the calendar quarter at least six months 

12 after the date that the State publishes the public no- 

13 tice described in paragraph (2|, 

14 (2) Notice requirements. — The public notice 

15 required in paragraph (1) must include the following 

1 6 information for remote sellers: 

17 (A) The title and reference to the legisla- 

18 tion that the State has enacted requiring re- 

19 mote sellers to collect sales and use tax. 

20 (B) The criteria, under which remote sell- 

21 ers are required to collect sales and use tax 

22 under the State legislation. 

23 (0) Tlie rate or rates at which affected re- 

24 mote sellers will be required to collect sales and 

25 use tax. 
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6 

1 (D) The date upon which affected remote 

2 sellers will be required to begin collecting sales 

3 and use tax. 

4 (E) .References to compliance information 

5 and the form to be filed by remote sellers. 

6 (d) Termination of Authority. — T he authoriza- 

7 tion provided under subsection (a) shall terminate for a 

8 State that no longer satisfies the requirements of sub- 

9 section (b) on the date that — 

10 (1) a court of competent jurisdiction determines 

11 that the State’s simplified system of administration 

12 no longer meets the minimum requirements set forth 

13 in subsection (b); and 

14 (2) the determination of such court is no longer 

15 subject to appeal. 

1 6 SEC. 3. PREEMPTION. 

17 Except as otherwise provided in this Act, this Act 

1 8 shall not be construed to preempt or limit any power exer- 

19 cised or to be exercised by a State or local jurisdiction 

20 under the law of such State or local jurisdiction or under 

2 1 any oth er Federal 1 aw 7 . 

22 SEC. 4. LIMITATIONS. 

23 (a) In General. — Nothing in this Act shall be con- 

24 strued as — 
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1 (1) subjecting a seller to franchise taxes, in- 

2 come taxes, or licensing requirements of a State or 

3 political subdivision thereof 

4 (2) affecting the application of such taxes or re- 

5 quirements or enlarging or reducing the authority of 

6 any State to impose such taxes or requirements; 

7 (3) requiring any State or any local taxing ju- 

8 risdietion to exempt, or to impose a tax on any prod- 

9 net, or to adopt any particular type of tax, or to im- 

10 pose the same rate of tax as any other taxing juris- 

1 1 diction; or 

12 (1) permitting or prohibiting a State from 

13 (A) licensing or regulating any person; 

14 (B) requiring any person to qualify to 

15 transact intrastate business; 

16 (C) subjecting any person to State taxes 

17 not related to the sale of goods or services; or 

18 (D) exercising authority over matters of 

19 interstate commerce. 

20 (b) No Effect on Nexus. — No obligation imposed 

21 by virtue of the authority granted by section 2 shall be 

22 considered in determining whether a seller has a nexus 

23 with any State for any other tax purpose. 


•HR 3179 IH 
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1 SEC. 5. DEFINITIONS. 

2 For purposes of this Act, the following' definitions 

3 shall apply: 

4 (1) State. — The term “State’’ means each of 

5 the several States, the District of Columbia, the 

6 Commonwealth of Puerto Rico, Guam, American 

7 Samoa, the United States Virgin Islands, the Com- 

8 monwealth of the Northern Mariana Islands, any 

9 other territory or possession of the United States, 

10 and any Indian country as defined in section 1151 

1 1 of title 18 of the United States Code. 

12 (2) Local jurisdiction. — T he term “local ju- 

13 risdiction” means any political subdivision of a 

14 State. 

15 (3) Person. — The term “person’’ means an in- 

16 dividual, trust, estate, fiduciary, partnership, cor- 

17 poration, limited liability company, or any other 

18 legal entity, and includes a State or local govern- 

19 inent, 

20 (4) Sale into tiie state, — The term “sale 

21 into the State” means a sale where the item sold is 

22 received by the purchaser in the State, based on the 

23 location indicated by instructions for delivery that 

24 tire purchaser furnishes to the seller. When no deliv- 

25 erv location is specified, the sale occurs in the State 

26 if the customer’s billing address is in the State* 
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1 (5) Remote sale. — The term “remote sale" 

2 means a sale of goods or services attributed to a 

3 State with respect to which a seller does not have 

4 adequate physical presence to establish nexus under 

5 the law existing on the day before the date of the 

6 enactment of this Act so as to allow such State to 

7 require, without regard to the authority granted by 

8 this Act, the seller to collect and remit taxes covered 

9 by this Act with respect to such sale. 

10 (6) Remote Seller. — The term “remote sell- 

1 1 er” means a person that makes remote sales. 

12 (7) Sales tali. The term “sales tax" means 

1 3 a tax that is — 

14 (A) imposed on or incident to the sale of 

15 tangible or intangible personal property or serv~ 

16 ices as may be defined or specified under the 

17 laws imposing such tax; and 

18 (B) measured by the amount of the sales 

19 price, cost, charge, or other value of or for such 

20 property or services. 

21 (8) Use tax. — The term “use tax" means a 

22 tax that is 

23 (A) imposed on the purchase, storage, con- 

24 sumption, distribution, or other use of tangible 

25 or intangible personal property or sendees as 
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10 

1 may he defined or specified under the laws im- 

2 posing such tax; and 

3 (B) measured by the purchase price of 

4 such property or sendees. 

5 SEC. 6. SEVERABILITY. 

6 If any provision of this Act or the application of such 

7 provision to any person or circumstance is held to be un- 

8 constitutional, the remainder of this Act and the applica- 

9 tion of the provisions of such to any person or cir- 
10 cumstance shall not be affected thereby. 

c 
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Mr. Conyers. Thank you, Chairman Smith, for a very excellent 
description of the issue that brings us here today. I have been 
working on this since 1998 with Spencer Bachus and then with Bill 
Delahunt of Massachusetts, and I have a bill of my own, H.R. 2701, 
but I want to announce today that I am going to ask all of my co- 
sponsors to join me with the measure that is before the House 
today. I think this is an excellent resolution of what you have 
been — we have all been working on for a number of years. 

This matter comes to the House Judiciary Committee because of 
the Commerce Clause, Article I — the commerce section, Article I, 
clause 3, and what we try to do is follow the advice of the Quill 
decision, and I think by addressing it we will bring about a more 
competitive equity among retailers. Now, I think the bottom line is 
simply this: Tax-free sales on the Internet may be coming to an 
end, and this could mean a very large boost in revenue. I think it 
would help the economy, and I suggest it would probably also help 
create more jobs. 

Now, the competitors should compete on things other than sales 
tax policy, and so for those arguing for more of a free market, they 
should support eliminating any competitive advantage based on 
sales tax policy. In addition, uncollected sales taxes have a nega- 
tive impact on local communities, including retailers and local and 
State governments. Now that our technology has eliminated much 
of the difficulty that we had experienced before with ever-increas- 
ing online sales, we can anticipate significant losses as a result of 
uncollected sales and use taxes. In my State I have an example 
that we could lose as much as $872 million during the fiscal years 
2012 and 2013. Fortunately, the Federal legislature can assure a 
level playing field and address State revenue issues by passing this 
bipartisan-supported legislation that allows States to require re- 
mote sellers to collect and remit sales tax. 

So with that, I join the Chairman in welcoming our two col- 
leagues to describe their bill, and I would ask unanimous consent 
to put the remainder of my statement in the record. 

[The prepared statement of Mr. Conyers follows:] 

Prepared Statement of the Honorable John Conyers, Jr., a Representative 

in Congress from the State of Michigan, and Ranking Member, Com- 
mittee on the Judiciary 

Twenty years ago, the Supreme Court decided in Quill Corp. v. North Dakota that 
it was too difficult for a remote seller to comprehend every tax law in every state 
and locality in which it may sell something. In its view, states needed to simplify 
their sales tax laws so remote sellers could understand them easily. Otherwise, 
these complicated sales tax laws burdened interstate commerce. 

The Supreme Court decided that without simplification, a remote seller would not 
have to collect sales taxes in a state in which it does not have a substantial pres- 
ence, or in its view, a physical presence. 

But the court did clearly state that Congress is better suited to determine wheth- 
er a remote seller must collect and remit sales taxes. 

It is past time for Congress to make that determination and we should do so now 
particularly in light of the many technological advances that have occurred since the 
Court rendered its decision 20 years ago. 

For example, because of these technological advances, smartphones can tag a 
photo with the date, time, and most relevant, the precise location through GPS, 
where the photo was taken, no matter where it was taken. 

Clearly, technology has eliminated the burdens a remote seller would have had 
in 1992. And technology has made it easier for Congress to act now. Doing so will 
accomplish several important goals. 
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By addressing the Quill decision, Congress will ensure competitive equity among 
retailers. 

The Internet allows consumers to comparison shop quickly before making a final 
purchase. Oftentimes, a consumer can walk into a brick and mortar store, check the 
price of the item, ask the salesperson a few questions, and then take out a 
smartphone to find a cheaper price online. 

The online retail price is generally lower because many Americans do not have 
to pay any sales tax, which can make a significant difference in the final purchase 
price, ranging anywhere from 3 to 12% of the price of the item. 

This gives out-of-state retailers who operate online a clear advantage. They can 
charge the same basic pre-tax price as a local retailer for a pair of designer jeans 
or a video game console, but the price the consumer actually pays is lower because 
they do not collect a sales tax. 

It is obvious why savvy consumers, especially in this cost-conscience environment, 
would take advantage of such considerable savings. 

This also explains why the percentage of online sales and the total amount of on- 
line sales continue to increase. 

Competitors should compete on things other than sales tax policy. For those argu- 
ing for more of a free market, they should support eliminating any competitive ad- 
vantage based on sales tax policy. 

Uncollected sales taxes also have a negative impact on local communities, includ- 
ing retailers, and local and state governments. 

Fewer purchases at local retailers translate to fewer local jobs. Main Street retail- 
ers, local mom-and-pop stores, and even big-box retailers suffer when they lose cus- 
tomers because they have to collect a sales tax while online retailers do not. 

Lower sales at local retailers also translate to lower revenue for local and state 
governments. Sales taxes constitute a significant state and local revenue source. 

For example, the Census Bureau estimates that nearly one third of state and local 
revenues are derived from general sales and use taxes. 

With ever increasing online sales, states and local governments anticipate huge 
revenue losses as a result of uncollected sales and use taxes. 

For example, the Michigan Department of Treasury estimates that total revenue 
lost to e-commerce and mail order purchases will total $872 million during fiscal 
years 2012 and 2013. 

The impact of such lost revenue is reflected in 

• forced cutbacks to public education programs, such as sports, after-school en- 
richment programs, and extracurricular activities, 

• delapidated roads and bridges not being repaired, and 

• reductions in critical services, such as police and firefighter protection. 

Just last week, the State Budget Crisis Task Force, which is led by Paul Volcker 
and Richard Ravitch, released a report on the plight of states. 

In its report, the task force recommended that Congress should grant states the 
authority to collect sales taxes on online sales. Doing so would help states address 
their budgetary problems. 

Otherwise, states will have to cut services further. Or, replace the erosion of sales 
taxes by increasing taxes in other areas, something anti-tax advocates would surely 
oppose. 

Fortunately, Congress can ensure a level playing field and address state revenue 
issues by passing bipartisan supported legislation that would allow states to require 
remote sellers to collect and remit sales taxes. 

H.R. 3179, the “Marketplace Equity Act of 2011,” introduced by my colleagues, 
Representatives Steve Womack and Jackie Speier would grant that much-needed 
authority. 

I introduced similar legislation, H.R. 2701, the “Main Street Fairness Act.” 

Our colleagues on the other side of the Capitol, Senators Mike Enzi, Dick Durbin, 
and Lamar Alexander, introduced S. 1832, the “Marketplace Fairness Act.” 

Although each of the three bills take different approaches, they each would accom- 
plish the same goal: leveling the playing field between retailers and online sellers 
by granting that essential authority. 

Today’s hearing focuses on H.R. 3179, a bipartisan bill that would simplify collec- 
tion rules and increase compliance. As a result, it would ensure fairness and provide 
a national solution. 

This bill would neither impose a national sales tax nor lead to any new taxes. 
Consumers already owe sales and use taxes on the goods and services they pur- 
chase; however, many do not pay it voluntarily. 
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The business community has worked tirelessly on this issue and supports this bill. 
Big-box retailers, such as Walmart, Best Buy, and JC Penney, and small businesses, 
such as Michigan-based Marshall Music and the National Association of College 
Stores, are urging Congress to act and pass much-needed legislation. 

Even giant online retailer Amazon.com, which has benefitted from not having to 
collect sales taxes in many states, supports Congress acting. 

Other supporters of this legislation include at least a dozen governors — both 
Democratic and Republican — as well as the National Governors Association. In addi- 
tion, the National Conference of State Legislatures, and the National League of Cit- 
ies, along with many organizations also urge Congress to pass legislation addressing 
this issue. 

I believe that Congress should pass legislation that promotes economic efficiency 
and helps our states and local governments maintain financial support for public 
education, health, and safety. 

The Marketplace Equity Act and the other legislative proposals that I mentioned 
accomplish these goals. 

I thank Chairman Smith for holding this very important hearing and I urge the 
Chairman to markup this bill at the next scheduled markup. 


Mr. Smith. Without objection, thank you for your comments, Mr. 
Conyers. 

Our first panel consists of two of our colleagues, and they happen 
to be the authors of the piece of legislation that this hearing is 
about. 

Our first witness is Congressman Steve Womack, who represents 
the 3rd District of Arkansas. Prior to his election to the House this 
Congress, he served as the mayor of Rogers, Arkansas. Congress- 
man Womack is the sponsor of H.R. 3179, the “Marketplace Equity 
Act of 2011,” and he is a Member of the Appropriations Committee. 
We welcome you here today, Steve. 

Our next witness is Congresswoman Jackie Speier, who has rep- 
resented the 12th District of California since 2008. She previously 
served on the San Mateo County Board of Supervisors and in the 
California State Assembly and State Senate. In the House, Con- 
gresswoman Speier serves on the Oversight and Government Re- 
form Committee and the Armed Services Committee. She is the 
lead Democratic cosponsor of H.R. 3179. We welcome her today as 
well. 

And, Mr. Womack, we will begin with you. 

TESTIMONY OF THE HONORABLE STEVE WOMACK, A REP- 
RESENTATIVE IN CONGRESS FROM THE STATE OF ARKAN- 
SAS 

Mr. Womack. Thank you, Mr. Chairman, Ranking Member Con- 
yers, and Members of the Judiciary Committee. Let me take this 
opportunity to thank you for allowing us to have this discussion 
today regarding an issue that Congress and only Congress can re- 
solve. I would also like to thank my colleague and cosponsor, Jackie 
Speier, for her hard work and dedication to the bill before you. 

In short, this bill levels the playing field in the world of retail 
sales. Currently, as I trust most of you now understand, traditional 
retailers — I will refer to them as brick and mortar retailers — collect 
sales taxes on purchases made in their respective stores. These 
taxes are remitted to the political subdivisions who levy them, typi- 
cally by the State Department of Finance and Administration. This 
is not an option for the retailer; it is a requirement. 
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There is no requirement, however, for online remote retailers 
with no presence in a given State to collect such a tax. The United 
States Supreme Court in a 1992 decision, Quill v. North Dakota, 
ruled that pursuant to the Commerce Clause, States cannot make 
such a requirement on businesses that do not have a nexus or a 
presence in the State. The burden of remitting these use taxes falls 
on the consumer, not the retailer, and the realistic effect of this sit- 
uation is bad for our traditional retailers, bad for cities, counties, 
and States who levy sales taxes, and bad for consumers who are 
unwittingly exposed to potentially incriminating audit issues. 

Mr. Chairman, in short, the Quill decision explicitly says that 
only Congress can remedy this terrible disparity, and it is my 
strong belief that Congress should intercede. 

Prior to serving in Congress I had the honor of serving as mayor 
of a city in northwest Arkansas that has become a premier destina- 
tion for retail shopping. A revitalized Main Street and new outdoor 
lifestyle center in Rogers, Arkansas, were the basis for more than 
a billion dollars in local development during my tenure. We created 
thousands of jobs; revenue generated through retail sales growth 
lifted our city, our county, and our State. These retailers in my dis- 
trict and retailers across America are crying out for help to elimi- 
nate the loophole that chases more and more discriminate shoppers 
away from Main Street and to the Internet, where the feeling of 
buying something tax free is all too often a major factor for shop- 
ping online. 

Small retail stores have become showrooms for their online coun- 
terparts. Merchants have intimated to me the stories of would-be 
consumers in growing numbers visiting their stores to get a first- 
hand look at the merchandise under consideration for purchase, 
and once committed to purchasing simply use their smartphone to 
purchase it online — there is an app for that — having it delivered to 
their home, and motivated by the opportunity to save the tax. 

I do very little online shopping, but recently having made a pur- 
chase from a well known online retailer without a presence in Ar- 
kansas, I realized the burden of remitting the tax was on me. So 
I downloaded the proper form, filled it out, and enclosed a check 
to my State’s Department of Finance. This is the form I used for 
the State of Arkansas. And there are other forms I have with me, 
just a sample. Three-page form from the State of Florida. Here is 
a form from Indiana, Virginia, Ohio, and still another from Ten- 
nessee. It occurred to me, Mr. Chairman, that a lot of my constitu- 
ents don’t know this is a requirement, and when told of the re- 
quirement would not know how to process that payment. These 
transactions, millions of them every day, are simply going without 
proper tax treatment, and with the exponential growth of Internet 
retailing, the result to traditional retailers, not to mention critical 
local services, is devastating. 

It is time this loophole was closed. Our bill, H.R. 3179, is 
purposed in doing just that. It is simple and straightforward. It is 
not instructive, it is permissive legislation, just like the Quill deci- 
sion invited us to do, and our bill is based on three conservative 
values: States’ rights, allowing States to decide whether or not to 
compel remote sellers to collect and remit, to determine the rate 
and the method of remittance; promoting free market competition, 
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allowing the discerning shopper to make decisions on price, conven- 
ience, service, not on an outdated tax policy weighted to one busi- 
ness model; and keeping taxes low, helping our cities, counties, and 
States meet their growing demands by avoiding the certain reality 
of raising other taxes to offset the exponential loss of sales tax rev- 
enue. 

I have heard the arguments against the legislation: It is too com- 
plicated, too many rates, punitive to small online retailers, the no- 
tion of this involving a new tax. It is not complicated. There is ex- 
isting off-the-shelf software to make the necessary reports, and our 
bill requires the States to provide that software, and just as it is 
easy to track in real time approaching storms or traffic congestion, 
even the activities of this institution, it is also very easy for online 
merchants to provide the necessary documentation and payment of 
taxes just as their Main Street counterparts do. Plus our bill has 
a small business exemption to lessen the burden on the small oper- 
ators and the newly formed e-retailers. And, Mr. Chairman, this is 
not a new tax. This is an existing lawfully due tax imposed on con- 
sumers. The difference is that it is paid to the traditional retailer 
at the time of purchase and the remittance is handled by the re- 
tailer, but for the online shopper, the obligation is on them. 

The traditional brick and mortar retailer is not asking for special 
treatment. They know they have to compete against a number of 
consumer criterion. What they don’t want and should not compete 
against is a disadvantage based on a tax loophole. With simple leg- 
islation, we can finally address an issue that has been 20-plus 
years in the making. I plead with this Committee to give favorable 
support to bringing this bill to the floor, and I thank you for your 
time. 

[The prepared statement of Mr. Womack follows:] 
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Prepared Statement of the Honorable Steve Womack, 
a Representative in Congress from the State of Arkansas 

Testimony on H.R. 3179, the "Marketplace Equity Act" 

24 July 2012 

Steve Womack, MC, AR03 


Mr. Chairman and Members of the Judiciary Committee, let me take this opportunity to thank you for 
allowing us to have this discussion today regarding an issue that Congress— and only Congress— can 
resolve. I'd also like to thank my colleague and co-sponsor, Jackie Speler, for her hard work and 
dedication to the bill before you. 

In short, this bill levels the "playing field" In the world of retail sales. 

Currently, as I trust most of you now understand, traditional retailers— I'll refer to them as "brick and 
mortar" retailers— collect sales taxes on purchases made in their respective stores. These taxes are 
remitted to the political subdivisions who levy them— typically by the state department of finance and 
administration. This is not an option for the retailer. It is a requirement, 

There is no requirement, however, for online, remote retailers— with no presence in a given state— to 
collect such a tax. The United States Supreme Court, in a 1992 decision (Quill v, North Dakota), ruled 
that pursuant to the Commerce Clause, states cannot ma ke such a requirement on businesses that do 
not have a "nexus" or presence In the state. The burden of remitting these "use" taxes falls on the 
consumer— not the retailer— and the realistic effect of this situation is bad for our traditional retailers, 
bad for cities, counties and states who levy sales taxes, and bad for consumers who are unwittingly 
exposed to potential tax evasion issues. 

Mr. Chairman, in short, the Quill Decision explicitly says that only Congress can remedy this terrible 
disparity— and it Is my strong belief that Congress should intercede. 

Prior to serving in Congress, I had the honor of serving as Mayor of a city in northwest Arkansas that has 
become a premier destination for retail shopping, A revitalized Main Street and new outdoor lifestyle 
center in Rogers, Arkansas was the basis for more than $1 billion in local development during my tenure. 
We created thousands of jobs. Revenue generated through retail sales growth lifted our city, county, 
and state. These retailers In my district— and retailers across America— are crying out for help to 
eliminate the loophole that chases more and more discriminate shoppers away from Main Street and to 
the internet, where the feeling of buying something "tax free" is ail-too-often a major factor for 
shopping online. 

Small retail stores have become "show rooms" for their online counterparts. Merchants have intimated 
to me the stories of wouid-be consumers, in growing numbers, visiting their stores to get a first-hand 
look at the merchandise under consideration for purchase. And once committed to purchasing, simply 
use their smart phone to purchase it online— there's an APP for that— having it delivered to their home, 
and motivated by the opportunity to "save the tax." 
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I do very little online shopping. But recently, having made a purchase from a well-known online retailer 
without a presence in Arkansas, I realized the burden of remitting the use tax was on me— so I 
downloaded the proper form, filled it out, and enclosed a check to my state's Department of Finance. It 
occurred to me, Mr. Chairman, that a lot of my constituents don't know this is a requirement. And 
when told of the requirement, would not know how to process the payment. These transactions— 
millions of them everyday— are simply going without proper tax treatment. And with the exponential 
growth of internet retailing, the result to traditional retailers— not to mention critical local services— Is 
devastating. 

It is time this loophole is closed. Our bill, HR 3179, Is purposed in doing just that. It is simple and 
straight-forward. It is not instructive— It is permissive legislation, just like the Quill Decision invited us to 
do. And our bill is based on three conservative values: 

» States Rights— allowing states to decide whether or not to compel remote sellers to 
collect/remit; the rate; and the method of remittance 
• Promoting free-market competition— allowing the discerning shopper to make decisions on 
price, convenience, service, etc— NOT on an outdated tax policy weighted to one business 
model I 

» Keeping taxes low— helping our cities, counties, 3nd states meet their demands by avoiding the 
certain reality of raising other taxes to offset the exponential loss of sales tax revenue, 

I've heard the arguments against this legislation. It's too complicated. Too many rates. Punitive to 
small, online retailers. The notion of this involving a "new" tax. 

It's not complicated. There is existing off-the-shelf software to make the necessary reports and our bill 
requires the states to provide that software. And just as it is easy to track, in real time, approaching 
storms, traffic congestion, and the activities of this institution, it is also very easy for online merchants to 
provide the necessary documentation and payment of taxes— just as their Main Street counterparts do. 

Pius, our biH has a smail-business exemption to lessen the burden on the small operators and newly 
formed E-retailers. 

And Mr. Chairman, this is NOT a new tax. This is an existing, lawfully due tax imposed on consumers. 
The difference is that it is paid to the traditional retailer at the time of purchase and the remittance is 
handled by the retailer, But for the online shopper, the obligation falls on him/her. 

The traditional, brick and mortar retailer is not asking for special treatment. They know they have to 
compete against a number of consumer criterion. What they don't want— and should not compete 
against— is a disadvantage based on a tax loophole 

With simple legislation, we can finally address an issue that has been 20-plus years in the making. I 
plead with this committee to give favorable support to bringing this bill to the floor. 

Thank you for your time 
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Mr. Smith. Thank you, Mr. Womack. 

Congresswoman Speier. 

TESTIMONY OF THE HONORABLE JACKIE SPEIER, A REP- 
RESENTATIVE IN CONGRESS FROM THE STATE OF CALI- 
FORNIA 

Ms. Speier. Mr. Chairman and Ranking Member Conyers and 
Members, thank you for giving us the opportunity to discuss this 
important issue in H.R. 3179, the “Marketplace Equity Act of 
2011.” Now, I am very proud to have partnered with Congressman 
Womack on this truly bipartisan effort. If a Republican from Ar- 
kansas and a Democrat from California can come together on a bill 
that deals with tax issues, then the time has really come to finally 
resolve this issue. And this is an issue that only Congress can re- 
solve. 

The fundamental unfairness in the marketplace and in our com- 
munities that this bill addresses has grown dramatically over the 
past few years. When Quill was decided by the Supreme Court in 
1992, the Internet and the World Wide Web did not even exist. 
Sales taxes were collected on almost all retail sales. But according 
to the Commerce Department, online retail sales have increased 
300 percent to $224 billion over the past 8 years, and they are ex- 
pected to almost triple again over the next 8 to more than $600 bil- 
lion. And this chart over here makes the case. And this is the key. 
It will overtake, overtake the sales at brick and mortar stores by 
the year 2020. This is clearly not a business model in its infancy, 
and there should be no doubt that this is not a new tax. 

Consumers owe sales and use tax for these purchases in all 
States with a sales tax, but only about 1 percent actually pay them. 
This is an issue of collection and fairness. Some retailers have to 
collect the tax from the consumer and some don’t for the very same 
product. That is just not fair. 

Now, a poll commissioned by Amazon that just was released 
makes the case that 72 percent of respondents believe it is the sell- 
er’s responsibility, not the purchaser’s to collect that tax. 

State and local governments impose sales tax to help pay for es- 
sential public services, such as police, firefighters, and teachers. As 
online sales grow, the financial hit to our communities gets more 
severe. Each sales tax dollar not collected is a service not provided 
and a possible job lost. These are cuts to police, to fire, to schools. 
I have seen it happen in my district, and I am sure it is happening 
in all of your districts as well. 

Compounding the problem to our communities, the brick and 
mortar stores that can’t compete with tax-free online sales are clos- 
ing. Seven dollars out of every $10 spent at a local retailer stays 
local. Here is a chart over here that makes that case. More than 
$4 out of every $10 spent at a national retailer stays local. But 
none, zero of the money spent at an online retailer stays in the 
community. That means that with a local retailer or national re- 
tailer, they are paying their employees, they are paying rent, they 
are paying local taxes, but the online retailer is paying none of 
that. 

We have all seen it, large, online-only retailers have been able 
to use the small retailers as their virtual showrooms. In a State 
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like California, that hit has been huge, particularly at a time when 
financially strapped consumers are looking for ways to stretch their 
dollars as far as possible. Technology has now made it possible for 
consumers to shop for goods in brick and mortar stores, get advice, 
kick the tires on products like TVs, computers, cameras, and bicy- 
cles and then find and buy the item online, sometimes right on 
their mobile phone while standing in the store. 

Eric McCrystal, who runs a small power tools company in my 
district in San Carlos, told me it happens regularly, people come 
in and test his power tools, and then go online to buy because they 
can escape the sales tax, even though it is still owed. This simply 
isn’t fair to the merchants like Eric who have invested in a store- 
front and hired employees to provide a service, and ultimately it 
isn’t fair to the taxpayer who has the legal obligation to pay but 
isn’t able to easily fulfill it or doesn’t even know that they owe the 
tax and could be subject to audit and penalties for failure to pay. 

As Ranking Member Conyers said, this is also about jobs. Brick 
and mortar retailers create four jobs for every one job created by 
an online retailer, and they participate in our communities. They 
sponsor the little league teams, they join the local Chamber of 
Commerce, they join the Rotary Clubs and the Lion Clubs, they are 
engaged in our communities. So why should we be creating an en- 
vironment that places them at such a disadvantage? Why are we 
picking winners and losers in this particular setting? 

The same way technology has made it easy for online shopping, 
technology has made it much simpler for online retailers to collect 
sales tax, and since Congress must grant this authority to the 
State, our bills provide a simple framework for States to opt in. It 
also requires States to provide cost-free the software and services 
to figure out the sales tax required to comply to online retailers. 
This is certainly more than brick and mortar retailers get. 

Once upon a time there was a valid argument that the Internet 
marketplace was in its infancy and we didn’t want to stifle its de- 
velopment. Those days are gone. Companies like Amazon and Over- 
stock. com are proof of it. California is expected to lose more than 
$1.8 billion in uncollected tax revenues this year alone. 

Now, this chart up here has every State represented by you as 
Members of this Committee, and you have a handout that will pro- 
vide you with this data that shows an incredible loss of State rev- 
enue, State taxes, sales tax that should have been paid that was 
not paid, and the number is growing exponentially. 

The failure of Congress to address this issue has led to more, not 
less, confusion in the marketplace. Instead of a national approach, 
desperate States are taking their own actions in response to this 
problem. There are the streamlining States, the Amazon deals, and 
the States that have expanded the reach of nexus. At least 30 
States have taken some action to try and collect the sales tax owed 
from online sales. 

Rather than hide its head in the sand, Congress could solve this 
issue for all States by allowing States to require online sellers to 
collect tax even if they do not meet a physical presence test. It 
could set the conditions that States must satisfy if they wish to do 
so, ensuring that it is simple and not unduly burdensome while at 
the same time respecting States’ rights. That is what the Quill de- 
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cision urged Congress to do 20 years ago. That is precisely what 
the Marketplace Equity Act does. It is not perfect, but it is headed 
in the right direction, and I urge you to recognize this opportunity 
as one that a bipartisan Congress can fix. Thank you for the oppor- 
tunity. 

[The prepared statement of Ms. Speier follows:] 
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Prepared Statement of the Honorable Jackie Speier, 
a Representative in Congress from the State of California 

Statement of Congresswoman Jackie Speier (CA) 

Judiciary Committee full hearing 
“Taxation of Internet Sales'’ 

Tuesday July 24, 2012 10:00, 2141 RHOB 


Chairman Smith, Ranking Member Conyers and members, thank you for allowing 
me to be here today to discuss this important issue and HR 3179 — the Marketplace 
Equity Act. 1 am very proud to have partnered with Congressman Womack on this 
truly bi-partisan effort. If a Republican from Arkansas and a Democrat from 
California can come together on a bill that deals with tax issues, then the time 
really has come to finally resolve this issue. And this is an issue that ONLY 
Congress can resolve. 

The fundamental unfairness in the marketplace and in our communities that this 
bill addresses has grown dramatically over the past few years. When Quill was 
decided by the Supreme Court in 1992, the internet and the World Wide Web did 
not even exist as a retail marketplace. Sales taxes were collected on almost all 
retail sales. But according to the Commerce department, online retail sales have 
increased 300% to $224 Billion over the past eight years, and they are expected to 
almost triple again over the next eight to more than $600 billion — overtaking sales 
at brick and mortar stores. This is clearly not a business model in its infancy. 

And there should be no doubt that this is not a new tax. Consumers owe sales and 
use tax for these purchases in all states with a sales tax, but only about one percent 
actually pays them. This is an issue of collection and fairness. Some retailers have 
to collect the tax from the consumer, and some don’t, for the very same product. 

State and local governments impose sales taxes to help pay for essential public 
services such as police, firefighters, and teachers. As online sales grow, the 
financial hit to our communities gets more severe. Each sales tax dollar not 
collected is a service not provided and a possible job lost — these are cuts to police. 
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fire departments and schools. I have seen it happen in my district, and I am sure it 
is happening in all of your districts. Almost $7 out of every $10 spent at a local 
brick and mortar retailer stays local. More than $4 out of every $10 spent at a 
national retailer stays local. But none of the money spent at an online-only retailer 
stays in the community. The only option left to state and local governments facing 
even greater loses as more retail shifts to the internet will be to raise taxes. 

We have all seen it— large online-only retailers have been able to trample the small 
retailers in all of our communities through the big price advantage of not charging 
sales tax. Across the United States, the brick and mortar stores who can compete 
on price but can’t compete with tax-free online sales are closing, and jobs are being 
lost. Brick and mortar retailers create four jobs for every one job created by an 
online retailer. 

In a state like California, that sales tax price advantage is huge, particularly at a 
time when financially strapped consumers are looking for ways to stretch their 
dollars as far as possible. Technology has now made it possible for them to shop 
for goods in brick and mortar stores, get advice and kick the tires on products like 
TVs and computers and cameras and bicycles, and then find and buy the item 
online — sometimes right on their mobile phone while still standing in the store. 

Eric McCrystal, who rims a small powertools company in my district in San 
Carlos, told me it happens regularly — people come in and test his power tools and 
then go online to buy because they can escape the sales tax-even though it is 
owed. This simply isn’t fair to the merchants like Eric who have invested in a 
storefront and hired employees to provide a service. And ultimately it isn’t fair to 
the taxpayer who has a legal obligation to pay but isn’t able to easily fulfill it or 
doesn’t even know they owe the tax, and could be subject to audit and penalties for 
failure to pay. 

But there are also lots of people turning to the online marketplace to expand their 
small businesses or to reinvent themselves after losing their job. Those legitimately 
small online businesses are exempted from having to collect sales taxes under this 
bill — but only until they too become sophisticated marketplace actors. 
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The same way technology has made it easy for online shopping, technology has 
made it much simpler for online retailers to collect sales taxes. And since Congress 
must grant this authority to the states, our bill provides a very simple framework 
for states to opt in to this framework. It also requires states to provide the tools and 
services required to comply cost-free to online retailers. This is certainly more than 
brick and mortar retailers get. 

Once upon a time there was a valid argument that the internet marketplace was in 
its infancy and we didn’t want to stifle its development. Those days are gone. 
Companies like Amazon and Overstock.com are proof of it. California is expected 
to lose more than $1 .8 billion in uncollected tax revenue this year alone, and the 
amount is going up every year as more purchases are made through online retailers 
that have become expert at gaming the system to avoid the obligation to collect and 
remit sales taxes. 

The failure of Congress to address this issue has led to more, not less confusion in 
the marketplace. Instead of a national approach, desperate states are taking their 
own actions in response to this problem — there are the Streamline states, the 
Amazon deals, and the states that have expanded the reach of nexns through 
legislatiion. At least 30 states have taken some action to try and increase their sales 
tax collections on online sales. 

Rather than hide its head in the sand, Congress could solve this issue for all states 
by allowing states to require online sellers to collect tax even if they do not meet a 
physical presence test. It could set the conditions that states must satisfy if they 
wish to do so, ensuring that it is simple and not unduly burdensome, while at the 
same time respecting states’ rights. That is precisely what the Marketplace Equity 
Act does. 
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Mr. Smith. Thank you. 

Thank you both for your testimony. Appreciate your comments. 
And then we will move on to the next panel. 

Mr. Cohen. Mr. Chairman. 

Mr. Smith. Our first witness is the Governor of Tennessee who 
is on his way, and when he arrives he will be introduced by the 
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gentleman from Tennessee, Mr. Cohen, and I will proceed to intro- 
duce the other witnesses who are here, and we will look forward 
to the Governor’s testimony when he arrives. 

Mr. Cohen. I was just wondering, until he comes could I be Alex- 
ander Haig? 

Mr. Smith. No. After the Governor, our next witness is the Hon- 
orable Wayne Harper. Mr. Harper is a member of the House of 
Representatives in the State of Utah and is the incoming President 
of the Streamlined Sales Tax Governing Board on whose behalf he 
is here to testify. The SSTGB was started 12 years ago with the 
goal of finding solutions to the complexity in State sales tax sys- 
tems that resulted in the Supreme Court’s holding in Quill v. 
North Dakota. Today 24 States have subscribed to its simplification 
principles. Representative Harper holds both a Bachelor’s and Mas- 
ter’s Degree in history from Brigham Young University. His busi- 
ness background is in real estate development and consulting. 

Our next witness is Hanns Kuttner. Mr. Kuttner is a Visiting 
Fellow at the Hudson Institute, where he contributes to the Future 
of Innovation Initiative. He served during the George H.W. Bush 
administration on the White House’s domestic policy staff. More re- 
cently he was a research associate at the University of Michigan’s 
Economic Research Initiative. He is the author of many recent arti- 
cles on sales taxes, including a recent article comparing origin and 
destination-based tax models. Mr. Kuttner holds a Bachelor’s De- 
gree from Princeton University and a Master’s Degree from the 
Graduate School of Public Policy Studies at the University of Chi- 
cago. 

Our next witness is Joseph Henchman. Mr. Henchman is Vice 
President of Legal and State Projects at the Tax Foundation, a 
nonprofit organization dedicated to educating taxpayers about all 
aspects of tax policy. He joined the Tax Foundation in 2005. Mr. 
Henchman’s analysis of fiscal trends, constitutional issues, and tax 
law developments has been featured in numerous print and elec- 
tronic media, including the New York Times, the Wall Street Jour- 
nal, CNN and Fortune magazine. Relevant to this hearing, in 2007 
Mr. Henchman published an article in a popular State tax peri- 
odical entitled Why the Quill Physical Presence Standard Shouldn’t 
Go the Way of Personal Jurisdiction. Mr. Henchman graduated 
from the University of California at Berkeley with a degree in po- 
litical science and a law degree from George Washington Univer- 
sity. 

Our last witness is Steve DelBianco. Mr. DelBianco is the Execu- 
tive Director of NetChoice, a coalition of trade associations, e-com- 
merce businesses, and online consumers, all of whom share the 
goal of promoting convenience, choice, and commerce on the Inter- 
net. Mr. DelBianco is well known for his expertise on Internet tax- 
ation. We look forward to his testimony on that subject today. Mr. 
DelBianco holds degrees in engineering and economics from the 
University of Pennsylvania and a business degree from Wharton. 
We welcome you. 

Oh, the Governor has arrived and the gentleman from Ten- 
nessee, Mr. Cohen, is recognized to introduce his Governor. 

Mr. Cohen. Thank you, Mr. Chairman. It is indeed my privilege 
to introduce our 49th Governor of the State of Tennessee, the Hon- 
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orable Bill Haslam. Governor Haslam is a native Knoxvillian, and 
I think that may be why the orange is in his tie, and is also — but 
he also represents the western part of the State, marrying a young 
lady from Memphis, Crissy, and that is why I wore my blue tie 
today, so we are well represented from Memphis to Knoxville. He 
is a graduate of Emory University, was very successful in his fam- 
ily business, won the governorship with the largest plurality of any 
Governor in the history of the State of Tennessee and probably has 
the highest approval ratings of any politician in the State of Ten- 
nessee. He is part of a mainstream Republican tradition in Ten- 
nessee that goes through Howard Baker, Lamar Alexander, Bob 
Corker, and others that have kept Tennessee in the mainstream of 
America. It is my honor to work with Governor Haslam. I spon- 
sored this bill at his request early, we have worked together on 
other issues. Senator Alexander and Senator Corker are also spon- 
sors, and I reflect back on his father, who was on the board here 
of the Kennedy Center and is a leading business person who joined 
with me in helping pass one of the finest lotteries in the history 
of this Nation and that is continually bringing in more and more 
money that the Governor will, I am sure, spend in a good fashion 
to bring back more and better educated and college graduates in 
Tennessee. 

With that, I am especially appreciative of the Governor being 
here and looking forward to his testimony. I yield back the balance 
of my time. 

Mr. Smith. Thank you, Mr. Cohen. Governor Haslam, if you will 
begin. 

TESTIMONY OF THE HONORABLE BILL HASLAM, GOVERNOR 

OF TENNESSEE, ON BEHALF OF THE NATIONAL GOVERNORS 

ASSOCIATION 

Governor Haslam. I will. Thank you, Congressman Cohen, we 
appreciate the introduction and despite occasional political dif- 
ferences, we appreciate your services in the State of Tennessee. Mr. 
Chairman, thank you very much, Ranking Member Conyers, and I 
appreciate you accommodating my schedule. I apologize for being 
a little late. 

I am here to testify on behalf of the National Governors’ Associa- 
tion, but I also think I am maybe uniquely qualified to testify on 
this. My family business started out with one retail store 54 years 
ago, has grown to have locations, 450 locations all across the U.S. 
and Canada. I also served as the Chief Executive Officer of Saks 
Direct, that is the online arm of Saks Fifth Avenue, so I under- 
stand the Internet retail business as well. I was the mayor of 
Knoxville for 7 years where we rely on property tax, property taxes 
paid not just by residents but businesses, and the critical role that 
having vital, healthy real life businesses matter to a city and to all 
of our local governments, and finally I am the Governor of a State 
that relies heavily on sales tax collections. 

Let me be clear, I am a Republican Governor that does not be- 
lieve in increasing taxes. We are a low tax State to begin with, and 
we have been able to cut taxes over the last 2 years. This discus- 
sion isn’t about raising taxes or adding new taxes. This discussion 
is about States having the flexibility and authority to collect taxes 
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that are already owed by in-State residents. The discussion is 
about leveling the playing field for local brick and mortar busi- 
nesses and communities across Tennessee and across the commu- 
nity. 

I have heard Senator Alexander, as Congressman Cohen men- 
tioned, talk about the national boot company where owners talk 
about customers who come in the store, try on a pair of boots, ask 
the employee questions about the boots, and then go home and 
order them online to avoid paying sales tax. As I was coming up 
here, I got an email from someone who heard I was coming to tes- 
tify. They are a supplier to mom and pop truck accessory compa- 
nies, and they said whatever you do, please tell them our story, be- 
cause those mom and pop businesses that sell truck accessories are 
all going out of business to folks who can compete online and not 
have to collect the State and local sales tax. 

This is an issue of fairness, comparable businesses that sell the 
same things that are not being treated the same. Most people that 
I talk to understand and agree that isn’t fair. So why is it hap- 
pening? Twenty years ago the Supreme Court said that States 
couldn’t require out-of-State catalogs for online businesses to collect 
sales tax; it was too complicated to calculate the sales tax in each 
State, much less in local communities. But in the past 2 decades, 
technology has advanced more than anyone could have believed. It 
is not only possible but it is now easy for those businesses to collect 
the taxes that they are owed, just like local businesses with cash 
registers do. Current software available today, you can go find it 
from eight different companies, that compete to provide software 
that covers over 12,000 different — 12,000 State and local tax rates. 
But this isn’t only an issue that affects businesses. As State budg- 
ets are stretched and State leaders are working to provide services 
to taxpayers at the lowest cost, we are talking about real dollars. 
The current estimate of sales tax that goes uncollected each year 
in the U.S. is more than $20 billion. In Tennessee we believe that 
number to be $400 million. Where we are from, that is still real 
money. That money could fund critical programs that vulnerable 
citizens rely on, it could cover Federal mandates that States face 
or it could go back to the taxpayers in the form of further tax relief. 
We can certainly have a healthy discussion in Tennessee about how 
to allocate those dollars, but that is for another time. My point 
today is that States should have the authority to collect that 
money, which is already owed, and to be able to make budgeting 
decisions that include those dollars. 

We probably all know that intuitively Internet shopping is a 
trend that is on the rise. My daughter-in-law buys her dishwashing 
detergent online. We are no longer just talking about books and 
scarves and a few other items. Dishwashing detergent. According 
to the U.S. Census Bureau, e-commerce is now 16.6 percent of all 
retail sales, one out of every six retail dollars happens online. It is 
not a small business. Retail sales grew four times faster online 
than they did in brick and mortar last year. Next year 25 million 
more — in the next 4 years 25 million more Americans are expected 
to shop online. The argument that this is a small piece of the econ- 
omy just doesn’t hold up. This is the right time for Congress to act. 
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Let me make a final note. As Governors and mayors, we under- 
stand that regardless of how the budget discussions come out, there 
will probably be less money coming out of Washington to fund 
State and local governments. As a Republican, I support that, and 
I understand that. But if that is true, then let States have the au- 
thority to collect the State sales tax that is already owed us. This 
is an issue of fairness, and I urge you to take up this issue at this 
time. Thank you very much. 

[The prepared statement of Governor Haslam follows:] 
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Chairman Smith, Ranking Member Conyers and members of the committee, I am grateful 
to be here to testify on behalf of the National Governors Association. I believe T am 
uniquely positioned to be before you to talk on this issue today. 

I come from a family that founded and operates a national retail business based in 
Tennessee. I have served as chief executive officer of Saks Direct, Saks Fifth Avenue’s 
online and catalog retailer. I was Mayor of Knoxville, a city that’s budget depends on 
property taxes from both businesses and residents. And now I’m governor of a state 
that’s budget relies heavily on sales tax collections. 

Let me be clear - I am a Republican governor that does not believe in increasing taxes. 
Tennessee is a low tax state to begin with, and we’ve been able to cut taxes over the past 
two years. This discussion isn’t about raising taxes or adding new taxes. This is about 
states having the flexibility and authority to collect taxes that are already owed by their 
own in-state residents. 

This discussion is also about leveling the playing field for local brick and mortar 
businesses in communities across Tennessee and across the country. 

For example, I’ve heard Senator Alexander talk about the Nashville Boot Company 
where the owner tells about a customer who came into the store, tried on a pair of boots, 
asked the employees questions about the boots and then went home and ordered them 
online to keep from paying state sales tax, which we need to remember that state law 
already says the customer owes. 

When you buy something at the Nashville Boot Company, or any other local store, the 
tax you owe is calculated with your purchase, they add it to your bill, and then send the 
taxes owed to the state for you. 

This is an issue of fairness. Comparable businesses that sell the same things are not 
being treated the same. Most people T talk to understand that and agree that isn’t fair. 

So why is this happening today? 

Because 20 years ago the Supreme Court said that states couldn’t require out-of-state 
catalogs or online businesses to collect sales tax because it was too complicated for them 
to calculate the sales tax in each state, much less in local communities. But in the past 
two decades, technology has advanced more than almost anyone could have believed, and 
it is not only possible, but it is easy, for these businesses to collect the taxes owed just 
like local businesses with cash registers do. 

Current software covers over 12,000 state and local tax rates, and there are at least eight 
companies already competing to provide software that is affordable to even the smallest 
businesses. 

But this isn’t only an issue that impacts business. As state budgets are stretched and state 
leaders are working to provide services to taxpayers at the lowest cost in the most 
efficient and effective way, we are talking about real dollars. 
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The current estimate of sales tax that goes uncollected each year in the United States is 
more than 20 billion dollars. Tn Tennessee, we believe that number to be 400 million 
dollars. That money could fund critical state programs that vulnerable citizens rely on; it 
could help cover federal mandates that states face; or it could go back to the taxpayers in 
the form of further tax relief. 

We would certainly have healthy discussions in Tennessee about how to allocate those 
dollars, but that is for another time. My point today is that states should have the 
authority to collect that money, which is already owed, and to be able to make budgeting 
decisions that include those dollars. 

We probably all know this intuitively - Internet shopping is a trend that is on the rise. 
When my daughter-in-law buys her laundry detergent online, that tells you something. 

According to the U S. Census Bureau, e-commerce represented 16.6 percent of retail 
sales in 2011, and online sales grew 16.1 percent compared to overall retail sales which 
grew 4.7 percent. 

More and more people are doing their shopping online and are expected to spend more 
money. 

According to Forrester Research, 25 million more Americans are expected to shop online 
in four years, and each shopper will spend an average of $530 more (up from $1,207 in 
2012 to $1,738 in 2016) /Forrester Research: U.S. Online Retail Forecast, 2011 to 
2016], 

The argument that this is a small part of the economy doesn’t hold up. 

This is the right time for Congress to act. 

As a governor, I realize in the coming years that Washington is going to be sending states 
and local governments less and less money as you tackle the nation’s debt. And as a 
Republican, I am proud of you for doing that. But if that is the case, then you should also 
allow each state to have the flexibility to make decisions about this issue and to collect 
taxes that are already owed. 

This is a conversation about fairness. Fairness to states in allowing them to manage their 
own budgets, and fairness to local businesses that are part of the fabric of this country, 
are vital to our economy and our entrepreneurial identity. 

Thank you. 
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Mr. Smith. Thank you, Governor. 

Mr. Coble [presiding]. Thank you, Governor. Mr. Harper, you 
are next in line. 

TESTIMONY OF THE HONORABLE WAYNE HARPER, UTAH 

HOUSE OF REPRESENTATIVES, ON BEHALF OF THE STREAM- 
LINED SALES TAX GOVERNING BOARD 

Mr. Harper. Thank you. Thank you, Chairman, Ranking Mem- 
ber Conyers, and Members of the Judiciary Committee, for the op- 
portunity to present today. 

Today Congress is facing one of the most challenging issues re- 
garding State authority over their taxes and also one of the most 
challenging issues for our retailing community. I am a Republican 
State representative from Utah, and I chair the House Rules Com- 
mittee. I come before you today in my role as someone who is re- 
sponsible for producing a balanced State budget, reducing govern- 
ment’s burden on business, and is the incoming President of the 
Streamlined Sales Tax Governing Board. 

I appreciate the title of today’s hearing. That subject is of para- 
mount urgency and importance. As you know, two U.S. Supreme 
Court decisions of the previous century are the basis of this hear- 
ing. The crux of the issue Congress is addressing, why we are here, 
is the competitive advantage government grants certain retailers 
over others. The bottom line problem that exists today is the 6 to 
10 percent government-mandated price difference. Remote busi- 
nesses selling the same product as a retailer in your hometown has 
an inherently lower end-transaction price. Government is picking 
winners and losers under the current court decision. I come before 
you today to ask you to exercise your congressional authority and 
end the current government sanctioned tax in business inequality. 

According to the Department of Commerce, e-commerce sales in 
2005 were $87 billion. This year e-sales will total more than twice 
that amount. The stark truth, as has been stated before, is that 
local retailers across the country often find themselves acting as 
the display case for consumers who come in and try out the product 
but then go home and buy it online. Why? Because there is a court 
and government sanctioned incentive to buy remotely as remote 
sellers are not required to collect sales tax, as are stores in your 
hometowns. Also States are not receiving the taxes they need to ei- 
ther provide services or cut their tax rates. 

Let’s investigate some of the arguments regarding tax parity and 
simplification. First, some argue that it is impossible or expensive 
to collect online or catalog sales tax. In many ways the Internet is 
the perfect environment in which to collect sales taxes. The con- 
sumer is already supplying to the vendor in their shopping cart all 
data that is needed to collect due sales tax. Existing technology 
available from over eight companies allow for the easy collection of 
the due sales tax. For example, eBay is currently doing a pilot pro- 
gram with two companies that, and I quote, deliver small and mid- 
sized businesses a fast, easy, accurate, and affordable solution for 
achieving sales and use tax compliance. 

Second, some opponents will argue against placing another bur- 
den on business, and especially on small business. Unfortunately, 
today the real burden is on those retailers who are trying to com- 
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pete against someone who isn’t collecting due sales tax. Your home- 
town retailers are at the mercy of a 6 to 10 percent government- 
mandated price disadvantage. That I submit is the real burden on 
small business. 

Third, some groups will ask you, will tell you that these bills are 
a tax increase. That is not true. How, may I ask, is collecting a tax 
you owe but are not paying a tax increase? Asking one retailer to 
collect sales tax simply because they have a store in your home- 
town without asking the same of all retailers doesn’t seem like 
equal protection under the law. 

Four, some groups claim that States don’t do a good enough job 
collecting the use tax. Under current court rulings there are basi- 
cally only two ways to collect the use tax, have the retailer collect 
it or educate, then audit consumers. To those who argue that 
States should engage in more audits, I would ask if they really 
think we should have a more intrusive collection system in which 
the average consumer will be made to feel as if they have a resi- 
dent auditor at their kitchen table. I resoundingly say no. 

Fifth, some opponents will say that the States have not sim- 
plified their tax systems enough to warrant congressional author- 
ity. What the Supreme Court didn’t answer in 1967 was how much 
simpler the State sales tax system would have to be and what tech- 
nology would have to exist to rule differently. The debate since 
Bellas Hess decision is how much simplification must be done. 

In conclusion, I would submit that technology has so radically 
improved that the challenge issued by the Supreme Court has been 
answered. Resolving a 50-year-old tax inequity will ensure fairness 
for all. With this bill, Congress is authorizing a collection tool, not 
a new tax nor is it a tax on retailers. It is time now to eliminate 
the government-sanctioned competitive advantage some retailers 
have over your hometown businesses. It is time to end government 
picking winners and losers in the retail community. It is time to 
treat all retail businesses the same. I believe Congress has the 
ability to balance appropriately the needs for simplification, State 
sovereignty in tax matters and equity. I encourage you to make 
that decision and to act now. Thank you. 

[The prepared statement of Mr. Harper follows:] 



34 


Testimony of Utah State Representative Wayne Harper before the Judiciary Committee of 
the United States House of Representatives on July 24, 2012: 

Thank you Chairman Smith, Ranking Member Conyers and Members of the Judiciary 
Committee for the invitation to talk to you today Today, Congress is focusing on one of the 
most serious issues facing state authority over their taxes, and also one of the most challenging 
issues for our retailing community. 

Introduction: 

1 am a Republican State Representative from Utah. I chair of tire House Rules Committee. I 
come before you today in my role as someone responsible for producing a balanced state budget, 
reducing government’s burden on business and as the in-coming president of the country’s most 
successful business tax simplification initiative. 

Background: 

I appreciate the title of today's iiearing; ‘HR 3179, the "Marketplace Equity Act of 2011.” That 
subject is of paramount urgency and importance As you know, two US Supreme Court 
decisions of the previous century are the basis of this hearing and the situation in which states 
and business find themselves in this century. Since Bellas Hess was decided in the 1960’s, 1 
don't believe that anyone could have imagined how that Court’s interpretation °f the 
Constitution’s limitations on state taxes would produce such an ominous effect for state budgets 
and for retailers that exist today. When the Court decided Bellas Hess over four decades ago, 
this focus and issue was on catalog sales. While catalogs offered greater variety than many 
stores at that time, catalogs could not compete with local customer service and immediate 
availability. In contrast, today, one day and two day delivery of ordered goods is normal, and 
same day delivery 1 is possible. Retailers are accustomed to competition and improved business 
and delivery models. However, the crux of the issue Congress is addressing, why we are, is the 
competitive advantage government grants certain retailers over others. The bottom line problem 
that exists today is the 6-10% government mandated mice difference. Remote business selling 
the same product as a retailer in your home town has an inherently lower end transaction price. 
Government is picking retail winners and losers under the current Court decision. 

The second case. Quill, circumscribed the state’s authority over its own tax codes. In Quill, the 
US Supreme Court made it dear that a state’s ability to employ an effective sales tax was going 
to depend on the authority granted by Congress under the Commerce Clause. I come before you 
today to ask you to exercise that authority and end the current government sanctioned business 
inequality. 

E-commerce Sales: 

According to the Department of Commerce e-commerce sales in 2005 were $87 billion. This 
year e-sales will total more than twice that amount. The quarterly e-commerce sales in 201 1 
increased on average 17% more than the same quarters in 2010, while total sales increased less 
than 8%. While that difference may seem great, it Is actually below normal for e-commerce 
sales. Prior to this year e-commerce sales increased at a much greater rale titan did total sales. If 
e-commerce sales are increasing at a rate greater than total sales, the difference must be sales that 
would have otherwise gone to a local retailer. The stark truth is that local retailers across this 
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country often find themselves acting as the display case for consumers who come in and try out 
the product but then go home and buy it on-line. Why? Because people want to save money on 
purchases and because there is a Court and government sanctioned incentive to buy remotely due 
to the nearly 50 year old Bellas Hess decision that remote sellers are not required to collect sales 
tax as me stores in your home towns. Bottom line is that states fund critical governmental 
services with sales tax. Certain retailers are not collecting due sales and use taxes on 
transactions, taxpayers generally are not remitting use taxes and states are not receiving the taxes 
needed to either provide services or cut their tax rates. 

Lei’s investigate some of the arguments against parity and simplification 

First, Collecting is too complex; 

Some continue to argue that it is impossible or expensive to collect sales tax on-line or via a 
catalog. Every retailer today looks to automate everything that can be automated. Sales tax 
collection software exists, it works, and it is affordable. Computer technology and supply chain 
management have radically changed retaili ng. hi many ways the Internet i s the perfect 
environment in which to collect sales taxes because stiles tax collection can be automated. The 
customer is already supplying to the vendor in their shopping cart, all data that is needed to 
collect due sales tax. Existing technology available from over 8 companies allow? for the easy 
collection of due sales tax. For example. E-Bay is currently doing a pilot program with two 
companies that, and 1 quote 1 "delivers small and mid-sized business a fast, easy, accurate and 
affordable solution for achieving sales and use lax compliance, " 

Second, Impact on small business: 

Some opponents will argue against placing another burden on businesses, and especially on 
small business. Unfortunately, today the real burden is on those retailers who are trying to 
compete against someone who isn’t collecting due sales tax. Your home town retailers arc at the 
mercy of a 6-10% government mandated price disadvantage. That is the real burden on most 
small business. The mom and pop businesses in each of your districts are fighting to survive, 
and are being discriminated against by last century's Court decisions and technology. For truly 
small businesses for which collecting sales tax truly could be a burden, Congress protects them 
with a small sellers exemption threshold in all of the bills introduced. That exemption is for 
REMOTE sales Congress also helps businesses that exceed the threshold and would be required 
to collect by I .) requiring states to simplify their law s and processes, and 2) by requiring states to 
provide software These and other safeguards, I support. 


Third, Collecting a tax that is already due is a tax increase: 

Some groups will tell you that these bills are a tax increase. That is not true. How?, may 1 ask, is 
collecting a tax you owe. but are not paying, is a tax increase? Use tax is on the books of state 
in thi s country. If this theory were taken to its logical extreme, every? audit assessment would be 
a tax increase since someone is being forced to pay a tax they hadn’t paid. The obligation to pay 
sales tax on retail sales, regardless of transactional location, exists today. Asking one retailer to 
collect sales tax, simply because they have a store in your home town without asking the same of 
all retailers doesn’t seem like equal protection under the law. 
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Fourth, States have not done enough to collect the tax owed today: 

Some groups claim that states don’t do a good enough job collecting the use tax. Under current 
Court rulings, there are basically only two ways to collect use tax: have the retailer collect it, or 
educate and then audit consumers. There is nothing more inefficient, onerous or agitating than 
conducting an audit on individual consumers. To those who argue that states shoul d engage in 
more audits, L would ask if they really think we should have a more intrusive collection system 
in which the average consumer will be made to feel as if they have a resident auditor at their 
kitchen table? 1 resoundingly say no! 

Fifth, States have not simplified enough: 

Some opponents will say the states have not simplified their tax systems enough to warrant 
Congressional authority . In 1967, the Supreme Court said that the various sales tax systems and 
the very limited technology that then existed there was too great of a burden on retailers to allow 
states to require every business to collect. What the Supreme Court didn’t answer was how 
much simpler the sales tax system would have to be and what technology would have to exist to 
aile differently Technology has changed in every possible way since 1967, The debate since 
the Supreme Court’s decision is how much simplification must be done. 

Sixth, Business has not been involved: 

In the vein of business simplification and parity, states and the business community have been 
cooperatively working for over 10 years to simplify sales tax collection and administration. In 
addition to the decade long streamlined sales tax effort, states and the business community have 
been working on documents and Resolutions that specify principles and elements that should be 
in the federal legislation For example, Utah adopted HJR 14 this year, which is a list of 
simplifications principles that should be included in federal legislation addressing Quill and 
Bellas Hess That Resolution was a cooperative effort between the Utah's legislature, retail 
community and Utah based on-line retailer Overstock.com. Additionally, national organizations, 
on-line retailers, brick and mortar retailers and elected officials have been working on principles 
and areas of simplifications that should be in a federal bill. Significant progress and agreements 
have been made. 

In conclusion, I submit that technology has so radically improved that the challenge issued by the 
Supreme Court has been answered and successfully resolved. It is time now to eliminate the 
government sanctioned competitive advantage some retailers have over our local retailers. Tt is 
time to end government picking winners and losers in the retail community. It is time to treat all 
retail businesses the same I believe Congress has the ability to balance appropriately the needs 
for simplification, state sovereignty in tax matters, and equity I encourage you to make that 
decision and act now. 
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Principles and Simplification Elements that should be 
Addressed in Federal Sales Tax Legislation 

1 . State certified tax collection and remittance software that is readily available and 
affordable. 

2. Immunity for civil liability for retailers using state certified software. 

3. Uniform definitions between states so that retailers have a clear understanding of terms 
when collecting a tax. 

4. Rate simplification as an option. 

5 . Single state sales tax return 

6. Single state tax audit 

7. Jurisdictional boundary database created, updated and managed by the state and no 
liability to the retailer who uses the database for errors in the database. 

8. Uniform sourcing rules. 

9. Small business exemption. 

10. Reasonable vendor compensation. 


Mr. Coble. Thank you, Mr. Harper. 

Gentlemen, we try to work within the 5-minute rule if possible, 
so if you could, when the red light appears on your panel that says 
to you that the ice is getting thin upon which you are skating, but 
you won’t be keelhauled for violating it. 

Mr. Kuttner, we are glad to have you next in line. 
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TESTIMONY OF HANNS KUTTNER, VISITING FELLOW, 
HUDSON INSTITUTE 

Mr. Kuttner. Thanks so much, and I have been forewarned. 
Well, as part of what we are doing at Hudson Institute looking at 
innovation, I would be very interested in innovation in buying and 
selling, and I have prepared two reports in this area. 

Mr. Watt. Could the witness pull the mike closer to him? 

Mr. Kuttner. One entitled Future Marketplace Free and Fair, 
another about some of the issues that have come up in thinking 
about an origin-based versus destination-based sales tax, and I 
would be very appreciative if they could be made a part of the 
record of this hearing. 

[The information referred to follows:] 
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** 

New technologies have 
brought broader choices 
and more competition. 
They have expanded the 
scope of the market. But 
when these technologies 


Future 
Marketplace: 
Free and 
Fair 


allow turning the sales tax 
difference into a price 
advantage that tips the 
scales from one seller to 
another, they confer 
special treatment. 


I n any market, Imivit* Mok out the seller who 
olfc» the (invest prices .mil Is-st terms Gov- 
ernment uin distort markets try ifecwiwingur 
increasing prices through subsidies. taxes or 
mutilation Goflipami tu u fnv market, distor- 
tion moans dllterenl sellers get the suln and 
ut dlfferrnt prices. 

fTm.nt fisiiTui |Kilicy on statu sains taxes yields a 
distortion. Thu result is prim-sand pairing up of buyers 
and seller* that differ from Ut" free market r»«ult. These 
distortions noun a loss of economic efficiency. Goods 
move mom Consumers respond In diltemno.-* in price 
tuc«<d on tux differences, not diffmenoH in how efficiently 
goods .mil service* can Iw produced These illfiurrntvs 



create i deadweight loos that burdens the economy, 
Changes in technology, many ncutod in the Intnrnet. 
mean litis distortion will Iwuime Inrgei in the future. 

Forty -live states, homo to *17 percunt of the American 
people, have a sains tax. States may Impose n sail-* tax lull 
lislerul policy email* a loophole for out-of-state sellers 
Salon tax often y/y& u mnl UxiwJ on «1« acn** state lines. 
Imperfect collection o-sults in a preference fur buying 
hum nutHif-stiite This distortion will offset UicKileof up 
to S3 30 billion worth of guod* and service* In 2012. 
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The distortion stems hum the prio* difference the 
solos tax um onsite when buyer and **>1hf up* In 
Hit stilted. Sun* require in-siute huilntm tu adlwct 
the sales LiX owud on sub* within the stain, Furfural pol- 
icy 'Wats nut allow slates to moke the same requirement 
uf out-of-state seller*- Thu tax dUbtenai functions its u 
stilwj.lv, putting a wedge between the true non anmUt 
rust and the price paid by the buyer. A fm market of- 
fer* the highest possible level of efficiency. This wnrfge 
rfetract* from efficiency. 

The implication* of tax dlfferonoos have grown as 
new ledinnlogle* have made it oukr for distant buyers 
and sellers to ante together. Thu ways to reach custom- 
er* iu.it mi state lines have grown. as new U*:hunlngles 
Ih« i irne available. Catalogs wmi nnai the state-of-thu-urt; 
tiKlay the Internet has that distinction 

New ledtnulogb* have brought broader cholots anti 
mum enm petition. They have expanded the scope ul the 
market. But when three technnlcgh-s allow turning the 
sales tax diflerence Intu n price advantage that tips the 
scales from one seller u* another, they confer special 
troatmenL 

Buyrn seek out the lowest price That lowest priori 
can lie the .u4uul lowest price or it can he the result uf 
gnVrcnmeM dlsturtinn that fuvirsone group of viler* A 
maiket in whiiJi one selfor cullorls ttu* sale* tax. and an- 
other tines not. distorts the location of sales. Compared 
1 o the division that Would ptvvnil lu a ftv*’ market, out* 
u I -state sellers gig a larger sham in u market when, state 
(jiveminentsi must give a pnden'tia'tioaitsit-statesellcvs. 

The view tlwt the IntinWf Is a *ale»-UX-fn<e zone l> 
uuldated. We t»tinuife that sales tax is now culludod on 
nvin* than half of all Inhvnut-faciliinfed sales which are 
subjert tu sail* tax in *h«* buyers stdte. TWo hats* drive 
this conclusion. First, tax ixmipllancx. via the use lax 
among Imsineisw means high wanplinnrn (nr thut por- 
tion of Internet sales- Th" use lax is tho form n| tile sales 
tax paid by the purchaser when buying from out < if state. 
Sales between businesses remain a much lurgii shore uf 
lllt>TTH< *silr* than whs toottABWS. Stowd, tile growth 
in nutlti-riiannol sellers — those that soil through both 
the Intoi net and physical si. am* — hat IhmI to nmo* sellers 
collecting the sales tax far multiple stall*. 

The sutwidies anil distortions Unit result from the 
loophole currently required by the fiHler.il government 
am longstanding. As developments in technolcigv narrow 
IIk> dhrtnrx «• I »it ween huyirsand sellers, murecTirtuimce 


will be 'Nummun* "Thus the size ut the subsidy and 
n-uilttng distortion will gpiw. even If marketplace »l"- 
Velopm*»nU al.su lead to a larger share of whs occurring 
between parlies who collect the sale* and use toXus 

This report explains, how this distortion and its sul*- 
sidy tor out-ul-rtate sellers has come to lx* and bow tin* 
federal guvi-mmeiit keeps tin* loophole from bdngckwml. 
It also reviews policy options fur mlilmssing iL Then 
range from ways In level the playing field to changing 
the sales tax from a tux an purchasers to n tax on sellers. 

Subsidies as a Source of 
Distortion in a Free Market 

In a free market buyers and sullnr* Come fogethnr and 
agree on a prtcu What It inoun* to coma together t> 
changing. Over time, a declining share of market trans- 
actions involve fm .n-tudaru interaction, a trend that will 
continue, spurn! hy duvelopments in communiixiUoas 
tedltlologies. A succession of new technologies hustio- 
eled alternatives to tao-lo-fun* dealings: Beniamin 
Franklin I* enabled with Introducing the flirt mail-order 
adalug When, the alternatives serve buyer* better Ilian 
faot-to-fncp. buyer* have erulmtuad them. The nliema- 
lives have uillie to ilir.lude ratal, ig». toll-free > alls to call 
ranlere. and a vartoty ol information technologies thul 
can U» gathered uink*r the heading of txantmunn. Al- 
togethet tin*** altcmidivre an- the illffaront forms of "n- 
mote selling," 

Sales ink" place through olthor foce-iti-far »> Interac- 
tion* or through one of the forms of rematr tali*. Tin* 
equlllliriuni IwtWuan physical preami?* and remote suit* 
in the market for each good nr survice reflects many tar- 
tor*. Some relate tu the nature of the goo. I or service 
lining sold. Others relate to purchaser prelcrenan. To- 
gether these fiuos dotermine the free raurkrt division 
lierwenn fnov.|»|«t' anti rettHite»ilus. 

However, it distortion til the marketplace, whether 
from suiwldles. UKOg or regulation, will change thU di- 
vision and cause a lnf« nl efflcioncy relative to u free 
market 

t airn-nt policy m.ik*» the sales tax u dlsJortion. (tor* 
rent policy lias the effad of givhig remote viler* a prion 
advantage, allowing Ibottt I" null their goods and '«*rv- 
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THE SALES AND USE TAX: 

A CONSUMPTION TAX, AMERICAN STYLE 

The Male ami local sales lax in the l oiled Stales is a type of r.oosiiniptioi) tax. 

Lnlike taxes on income or capital, consumption taxes do not distort decisions to work. save, 
or invest. Taxes on sales are the most important revenue source for state governments, 
amounting to 4fl.9 percent of total state tax revenue in 2010.' 

tad) stale (and in some cases, local government) decides what is subject to tax. Looking 
across what is and what is not subject to the sales tax, one sens that the tax base does not in- 
clude many forms of consumption. 

A larger share of goods than services ls subject to the sales and use tax. Stall* hegm with the 
presumption that goods are taxed and then exempt some goods (with food for home consump- 
tion and prescription drugs the goods must frequently exempted.) With services. slBte law- 
names particular services that are taxed.* As the American economy has grown and changed 
over lime, semos have become a larger share 

of the economy, and thus the share of purdiases subject to the sales and use tax has failtm. 
Within consumption expenditures, the sales lax could be seen as an incentive to consume un- 
taxed services rather than taxed goods. 

When consumers buy things or services subject lo the sales and use lax. they pay the tax. Busi- 
nesses also pay the lax. a feature that makes the American sales lax 
different from the consumption lax in inanv other countries. While stales typically exempt 
goods purchased for resale from wholesalers or inputs used by manufac-tureiv, businesses 
pay sails lux on things they use, such as oflicr supplies. These costs carry forward into the 
prices businesses charge for the goods and services they produce. making this compuncnt of 
the sales lax one that is also ultimately paid by consumers. 

The sales lax is both a transparent tax and an invisible tax. Consumers receive receipts that 
show just how much sales lax they paid on that purchase. The invisible pod mn of the sales 
lax is the amount tliat sellers pass forward to purchasers as part of the price of the good. This 
invisible part is much smaller than it would be if large classes of sales, such as those bv 
wholesalers to retailers, were not exempt, 

The largely-visible sales tax administered by slabs in the t S compares to "value-added" style 
consumption taxes that are included in the price of the good or service in many couiilnns. 

I Ui-fll »*•, . 1 .IW 1 I llUui» W(i Boni - W WiWO 3WV,- UU* Ail’IM*i«nl-»’7'l I 

MaAIwui Cmmu* Uiimmu 
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ices without cullectjng the suits, tax owed by the pur- 
dunsor Till* price difference (unction* like a subsidy, it 
distort* the ulloaition between the two form* of selling. 
The suits id v from not u diet ting tax due means a larger 
nlureol sules will takff pitta* remotely thun woultl occur 
In a hue. un distorted market. 

The inluet ut stake on* largely in the retail market fur 
goods. Some servlets, such as hotel and motel rooms, 
fall within the <a »pe of the stilts tax bus* In many *Uitiw. 
Most servltjas. Including hospital and tnadiatl services, 
tuition, personal services such as hjir treatment, anti 
the snrvlcre* of lawyers and tith.T professional*, .to. not 
sub|"t:t to salt's tax In most states. The Census Bim.au 
surveys rrtnller* oliunt their Miles; Figure A break* down 
tin. retail market by lyputtf «t||itr This provides a sense 


figure a Retail and Food 

Thtal: 54. f trillion 


uf the retail market, although nut one that trucks per- 
fectly to the sale# tax (vise (for nxomplu, f. mm| (or home 
consumption l* taxed In only stone suites.) 1 

The difference In the facx'-to-face/remole spilt under 
.1 fn»* ntarket and a market with distorting sulatfrlies 
varies according to the nature uf the good or service. 
Four boots that Influence the etfiri«nt allocation la- 
tween fare-tn-frico and nsmute sales an. 

• Standardization. I'nxluctsthat h.ive standard rlesaip- 
tlons or characteristics make It less important for the 
purchaser to assess gut*|s in ptas/in befutu buying- Stan- 
dardization increases the potential share ol purchase* 
made without faco-u».fnu> mtorutiiuii. Tlv- availability 
of stanilurds for many industrial commodities [grades 


Service Sales. 2009 
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ul steel, standdnls fie purity ol chemicals) helps nxplain 
why "buslnoss to liuslmnes" Milos dumlnM" lb" dollar 
volume o| iKrirnnH-ni:. 

Individual consumer* also buv ttaoilinllnd prod- 
ucts. M.ilco and model numbers allow runsuntHrs tu 
know th" product ufforvd online is th" same us what 
they ivw* in storms. 

• Product comparability A pad "I papur l» ju%t as use- 
ful if it comes from u load vuntlor or a vundar several 
stall’s away. With sumu got m Is. but especially with snv- 
lus, having to wait two day* U not u» valinM" in having 
something now. Immediacy can Is* an important com- 
ponent of Mumn purrJtiiMw. Further advances In logistic* 
woulii be n-quln-d lor nsnot* sellers to erode th" strung 
advantage o| physical *»ll*»ra. Restaurant* oiler an ex- 
ample. A remote seller offering a meal lit.it will he d<- 
llvoivd UimuiroW Mini wliir.li must ls« warmed upon 
arrival t* ii weak competitor to n restaurant that offer* a 
m*«rl served within the hour. 

• Cost ul transportation. The .nidltiemil rust ot sending 
goods hundreds of miles ran In' a small sham of th» final 
sale pri< <■ for some grants and a large share lor others. 
This oneol um undo the price advantage of a nnrnrte 
seller who .!■»•* not ixilhvt the sales lax. Camion muhh 
is an example of .1 category where the price difference 
from not collecting the sale* lax draw little for remi 4 e 
sellers. Transportation ousts represent a large shorv of 
ti»e rxiKt ot mulch (nr landscaping. Softwin' represent* 
tile opposite vase. Software ran la- downlranbil via the 
Internet The transportation cost draw not vary with the 
distance the product travels. 

• Consumer preference The uindltluns ol a ■uiupeti- 
tive market often leave little n>ni f»>r factors other than 
price and ob|nctlw ilwracterWtlrs to Influence busln»* 5 - 
to-business sales. Tliat does not hold for sales to oon- 
sumrrs. Each consumer has a di detent attitude towards 
the shopping experience. Some mt)oy gJvfng clo*v p**r- 
901111I examination before buying. Others do not enk*V 
shopping and would ho willing to pay more for rite priv- 
ilege "f nut going lo a store to buy. Even at tin- level of 
Ihe Individual consumer thaw attitudes can vary tmm 
product category to category . 

The slut of tlie distortion, measured ns the difference 
l«elwv*n the sham that occurs in a subsidised and a free 


maiii't. depends un how sensttive sales are lo the prli •< 
difference thn subsidy OxxilM. Where price h the first, 
last and only aiterlcn In the purchaser's iln: talon mak- 
ing pmata, the gap is huger. Goods and Services with a 
high degree of standunlization. comparability Imtwven 
local ami rvnvto sale, ami low cost of transportation an 
most likely to have a larger gap between the effldnlll 
.uid the sulrsidized division between fuii’-to-face and ro- 
moie sales TABLE 1 show* categories wh»*n* then- 1 « a 
low. medium, and high potential lor dlMorthMi hoenuao 
ul the subsidy. 

TABI.E I. 

Potential for Remote Sales 

Low 

Convenience purchases 
Gasoline 
Motor vehicles 
Personal services 
Restaurant meals 
Hotel and motel rooms 


Medium 

Appliances 

Furniture 

Insurance 


High 

Books 

Clothing 

Consumer electronics 
Music recordings 
Office supplies 
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TABLE 2 


SALES VENUE 

total I'nlaXi'il 

Average Sail*. 

Halls* la* Due 

IN PLAY 

Out -of •Stall. Salas 
(k. billions) 

Tax Rati* f%) 

IS. millions] 

Alabama 

421 

0.25 

147.7 

Alwto 

0412 

1-40 

3.11 

Arizona 

tJ.OU 

H.I5 

7011.0 

Arkansas 

2. Art 

0.25 

220.3 

Cullfumlu 

50.7.1 

iun 

41507 

Cnloniilu 

5.51 

0.40 

352.0 

Connecticut 

2.411 

0.35 

152.4 

District uf Columbia 

1.21 

0.00 

72.5 

1 1' irifti 

22,31 

0.05 

1483.7 

Georgia 

12.05 

0.05 

037.0 

Hawaii 

2.62 

4 35 

122,5 

liUlm 

1.70 

0.05 

103.1 

llllnol* 

13.40 

7.00 

1050.0 

lp«lUua 

S.70 

7,00 

308,8 

luwn 

2,04 

K.M5 

1H1.U 

Kama* 

4. US 

0.00 

27*1.2 

Kentucky 

"257 

8,75 

224,5 

Louisiana 

10.17 

5 00 

808.3 

Maine 

1.00 

O.UO 

05.4 

Marylnnil 

n.D2 

8,25 

375,0 

MassnohuM^M 

4.47 

0.00 

308.0 

Michigan 

4.01 

7.20 

209.0 

Minnesota 

11.50 

7,00 

455.2 

SllKxlMlppI 

4. 18 

7.25 

303.3 

Missouri 

7.17 

0.00 

410.2 

Nrlir.wka 

1*0 

7,85 

119.1 

NfVnilii 

4.911 

0.05 

344.0 

N«W l«M*ey 

U.31 

0.56 

413.4 

Now Mexico 

2.01 

8.46 

248 0 

Ni-vs York 

25.80 

0.85 

1707.0 

North Carolina 

7.40 

5.05 

430.5 

North Dakota 

0.40 

0.80 

31-3 

Ohio 

7.07 

M.2II 

U2n.fi 

Oklahoma 

4.0!l 

0.40 

20O.3 

Pennsylvania 

12.04 

5,50 

700.3 

Khi*l>- Ulunil 

1.01 

7.00 

78.4 

South Carolina 

4.50 

7.15 

264.3 

South Uiknta 

Ml 

530 

80.8 

Tennussw 

7.02 

0.45 

740.5 

Taxa» 

22.21 

O.UO 

1777.1 

Utah 

2-70 

OJO 

180,7 

Wmionl 

0,74 

0.115 

44.8 

Virginia 

8.45 

5.U0 

422. 

Washington 

o-is 

880 

541.0 

Waet Virginia 

».rc 

O.U0 

1113.3 

Wisconsin 

5.30 

5.45 

289.0 

Wyoming 

M4 

5.40 

01,7 

•fowl 

320.04 


23260.0 


JAmucvk S*h>« Us iliii" Nalboial (jialmiv ul Stwtoi 
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inroads in how busi- 
nesses come together 
to buy and sell. The 
purchasing agent 
working with a stack 
of product catalogs on 
his or her desk has given 
way to a purchasing agent 
going to a web site, 
perusing the electronic 
version of the paper 
catalog, and placing 
an order. 


Tho t<Nir factor* that influence tho shun- of sales that 
am faOD-lo-fncv versus remote make It nut surprising that 
"bust |m business" wlm dominate 

moron. At this point in the evolution of the* marketplace, 
n-nti iti - wiling has obtained a far greater share i >f the B 2B 
market than sal«» by liusinusses In consumers ("B2CJ 
The Census Bureau estimated that in the third quurti'r 
of 1101 1, retail iKwmmino' sales Were 4.1i percent of all 
retail sales * While about triple the level of alxiut n doc- 
dill* ago, it is still fur lieluw the level that it could roach 
as lioth th* technologies that allow num& to e-com* 
mens' and those that define the Internet laiving expert- 
PINS inrmuse their cupahllitiuH 

How Much Subsidy 
is There? 

Tlie subsidy I* the sum *»| the pda* advantage that out- 
of-state solium get from being able to offer prices that do 
not Include the sales tax In the customer's stole. Using 
the most recent estimates him the National Council of 
.Stab' C-gislutures |N< 1SL). the total amount of sales with 
sales tax not oiUucUkI will he $310 billion In 2012 . The 
average stole and local sains tax rule in the sail's tax Males 
is 7.05 parcont under tax rates that applied lute In 201 1 
Applying the sales tax rales to these sales producers 
u sales tax amount of S23.1 billion TABLE 2 on tho op- 
posite jwgi- shows the amount of sales and sales tax 
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Involved in uadi of the states which Impusesa aules tax. 

The S330 Ulllon in sales to ■< measure the distor- 
tion from the current loophole that ln«up* states frum 
l tilled ing tax an solus lu thulr rvsidunls. It shows thu 

nuixlnium amount • It I hilt i.mild change sale* 
tnodu If the loophole doswl. The extant to which sales 
woulil i .I mii>^- from remote to lot ml it Mab-s* ollectisl tux 
nn the remote sale depends on how much sales n-spnnd 
todtaniiM in pike Sonre**'llere who hr»v» used the tax 
differential as o way to charge hitter prices may lower 

thulr prioM to kc-op thu sale 

Changing Technology and 
Efficient Division between 
in Person and Remote Sales 

The level of wlin that IwnufH* Imm the favoruU* treut- 
lllellt enfltytHl hy 1 illt-of-slnte Sullen* IVlWfolnall long- 
standing ItdinulaRr and more mount innovations. 

Remote sell I ni; Is not new. Montgomery Word and 
Stairs, Roebuck and < i>. pioneered mass catalog selling 
In the i*«h century. long Indore any slain imposed a gen- 
ital sales lux. 

Each swxxBHtive innovation in technology has brought 
new opportunities fur remote selling. Toll-free nutntan* 
advertised on radio and television created new oppor- 
tunities for sellers to find customer* across state lln«w. 
A stuiuly doclint- In tin- real prlca of computing powet 
has enabled nit.ilog sellers to buy and exchange lists, 
mining data to taiget their mailing to customer* whi » an* 
itv«l likely to buy. 

Electronic interchange has made tremendous inruods 
in how businnsNes come together to Iwy and sell. The 
purchasing agent working with u stack of product cata- 
logs on his or her tins It has given way to a purchasing 
agent going to a weti site, perusing the elednurio version 
of the paper catalog ami pl.e ingaii order In calm casts, 
where volumes are larger anti processes more inte- 
grated, the purchasing agent has U« it iepl.it *«d by soft- 
want. On«t rumftany’s prududion planning system 
electronically internets with the supplier's software bt 
place an order. In the ohm* of multiple vendors. the prre 
duction planning system may electronically request 
•iltls, reculv* those bids, ami apply ulgurtthm* lire pur- 


chaser has developed to decide which bid to accept. Ef- 
ficiency explain* much til why Htnltunlc Interchange 
has mailt* inroad* in how busim-s-e-s lmer.it :t with one 
tinulher. 

Th« movement to sojaimmoi ha* been uneven 
atTtsis market.*. While the average cutmimor is man* In- 
mllinr with romota Milling arid e-cummerrv in the form 
uf catalogs anil meniuint weh sites, the dollar amounts 
are much greater In proprietary electronic data ex- 
change relationship* between businussos. Par oxample. 
among manufacturers. 42 puftxinl of the ikillar value of 
shipment* in 2009 involved a sale that took place via e- 
common**, Among wholesalers. h«*verago and tohacxx) 
prodiu t> had 50 percent of the dollar value of ship- 
ments take place as. i result of an o-tiimmam? salu. Th»* 
retail ouch *r lute* far behind only 4 parent nf retail sale* 
involved e-cummenxi; th*- nverwholming majority utill 
take place in faoe-Ut-fnrr wit*.' 

The ainnmtcr market Irelnrred to as "Inoiimws to 
consumer'' or "B2C') lags tlv* 'Irusinces !■ . business” (or 
m.irk.4. While u has lugged, the BZtlftlde also 
has many more possibilities tor future gnnvth 

Even ns growth proceeds in on* rapidly on the Bali 
side, Minx' p MKiliilitli'* appear unlikely, Standardization, 
comparability .mil transportation msts mean many prod- 
uds hav*> intrinsic limitation* thut mak«* iKummui.e 
unlikely. Many wiviaw, whether restaurant meals or a 
massage. are In this category. Tile Small quantities In 
whi.ii u.n.sum<ire buy many products give an advantage 
to physical mtH<T* who realize scale ooonotnlo* by taking 
shipn* nto lu .. iw. Buying a pack nt g*im will rurralft. » 
transai Him that > inly takes plan- through physical sellers. 

However, wivanos in technology ore rapidly dvinging 
th** efftdonl allocation Ijotwuoo physical and remote 
mIim. i banger, in lelisximmuniisibun* technology an* 
rapidly shifting the equililaium point between physical 
and remote nine. The tpuud at which consuitier* are 
able to access the lntern»*t has gone up. The term “Ovlier 
Monday,” referring to a nidi at lnt«*met sabs when ura- 
vumers returned hi work on Monday aft**rThunksgiving. 
hart its i >rigin« in a time* when workplaces typically hml 
(mu ii Fast.f Internet nimvs4Uuw tluit ill mw*. BnudUilid* 
growing availability has mad** thn average a(-l|ume 

Intamd upload and download spend mud* higher 

Othve changes in tobKanununlcailnm inchnolngies 
are iniTT-itsing the opportunities lor u insum.-ns h* tiu V re- 
mutely.Thoomnlpwauna* ti mxxm lo the Internet wglv- 
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ing a ni*w meaning to "21/7" Al Ihu time of the Internet 
boom in the late 1990*. buying something over tho In- 
ternet meant Hitting down at a -lesktop computer with 
an Internet connection, The emergence of smiul photo 
anil tablet computing has pm individuals within reach 
of the Internet for more of their w. iking hours The 
thought of buying someth I ng over the Internet m«d not 
be dolared until arriving at homo nr the office tn ait 
(town in freni of n computer and place on ortkf. 

f Jthnr change* are blurring the line between physical 
p new non and it-cummenu*. Sellers that havn both web 
sites and physical ttwiH already offer the opportunity 
to ortlor products on the wet) site and pick them up in 
a physical store. Cell phono uppM>ffer the pottntuil for 
a consumer In visit u store, identity the product he nr 
she wants to buy. fwit decide he or site want* to have a 
different color. The In-store merchamUsingoould sltow 
Ihe range nt i-ulum available The curutumor could do- 
' hie to buy a odor not on display and um a cell phone 
app to order the preferred color to Ik* shipped to his or 
her house. 

With llie retail sudor so fur behind other sedurs of 
tin* economy in the share that is e-rximinen e, rite Inti- 
uno- Ix-twen physical pnsu-nco and o-enmnwrce mans 
almost certain to shift further towards o-cnnunen.e 
SalM from manufacturers la wholesalers and whole- 
saler* to retailers are largely exempt from the sali*s tax. 
whlclr bill* mostly on sales made by retailer* In tills 
si*dur. the sales lax will bn another factor at work that 
Will influence th« pwv and feat U IV* of the furthit rise 
ofnwsimtrwrao. 

Subsidies Administered 
Through the Sales Tax System 

Among the cnnsequenci-sof Ihe tin-.il Dopn-ssion was a 

dis» in pufific Rnaiwtc State govern mente wire Mlt fl- 
nanciully pressed and subject lo requirements in state 
constitution* that they balance their loidget. From this 
combination en reignl the subs lux. In UWJ alow, twelve 
state* made the d«-cl*ion to lin|H*K' a general sale* tax. 

States had long imposed taxes on purtlculv artidus 
(for example, alauhuliu beverages. | In Contrast lo taxes 
on particular Items, the n**w sale* taxes were gunvrel 


luxes that bngan with the assumption that all sales wi'l e 
subject to tux and punlcn bir classes were exempt. By 
1950, thirty statin hurl general sains taxes; hy WAN, tlv*- 
number was fortv-live. vvlwre It remains to this day, 
Alaska has no stutewidn tax, hut some local govern- 
ments Impose a sale* tax. Even in states without a gen- 
eral sale* tax. thi-re an* particular sale* taxes. Now 
Hampshire, for axompiu has a 0 perennt mams and 
meals tux Utut function* like n sales tax but i* uppllrxl 
only to hotel rooms and restaurant meals that cost 
thirty-six cent* or mure, 

Statm that adopted the sales tax also adi iptod another 
tux called the use tax. The sales tax applied to purchases 
of goods within the st.iti-s. Naturally, status did not want 
to create innontivo* for their citizens or buslnessi"* to 
make out-of-Matc purriiu*es ti* avoid the sale* tax The 
use lax addressed those incentives. While sellers would 
collect the Nile* tax, responsibility lur thu use lax !*► 
longed to ihe purdMxer who faoud the burden of self- 
assessing It* 4 tux obligation ami remitting it to the suite. 

Both the sail-* and use tax apply to final purchaser*. 
Both businesses and a msumtir* can In* final purchasers. 
( Jills a portion of pure bases by latsinoss-w are final pur- 
chrtsus. Wholesalers do not pay wile* tax on grants they 
buy fnan muniifurtuPTBlosoll lu retailor* Wholesalers 
• I - 1 pay *nli*s tax on the wan-house trucks and office fur- 
niture they buy if those items an* subject to the state's 
Mint lax. Mamd.ii '.Hirer* are in Ihe mime |>ositloii. 

The subsidy amount reflects the dqgrve of compli- 
ance with th» «al<« tax lew. If there are two sellers, onr 
whi i < iill*:tft the «il< -s tax and one who dtm* not, therm- 
uillectitd sahrs laX I* a subsidy that could wind up In'ing 
split to a varying degree between thu buy nr nml *»dlnr. 
The amount of sales tux cmntett a wmlgt* between the 
seller who uilloctx th»: tux and the seller who dius not. 
What happens to the w -uigo depenils nn tire relative liur- 
gaining power ol Ixiyer and seller At one extreme, Hu* 
buyer loses th«* entire wedge to the sailor and the wilier 
pockets all ol the subsidy. At the other, the seller bar- 
gains away the price difference and th" subsidy gnu* |u 
the buyer. Repeated interne ti<Ki5. os Irntw-en two Ixuai- 
wm tii.it have >• (jMtontnMiuppHnr relationship. offer 
an opportunity l"f buyers to get mnn- of the wialgu. In 
"lake It or leave If” interactions that individual cun- 
kuiuom have with sellers, sellers are much better pose 
lioned to hold on to the price difference. 

Tin-re tan is- Itaw-than-purfw* compliance with state 
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Current policy has the 
effect of giving remote 
sellers a price advantage, 
allowing them to sell their 
goods and services with- 
out collecting the sales 
tax owed by the purchaser, 
This price difference 
functions like a subsidy. 

It distorts the allocation 
between the two forms 
of selling. 


revenue lows far both in-stale and out-of-state pluchauK 
Enfunxxntnt studies show Hint lluf* gunumlljr Is h high 
degree of uimpliance with the sate* UX. espes hillv when 
the buyuc. the seller, or both Is a large and sophisticated 
tjvp.irati.in which hi»a ^rtuff that has a#, its primary task 
making sun- the company complies with the lax laws. 
Lower lewis of cumpliunoe mnir among less complex 
busineasi-s Some failure to cnmplv may I jo driven by 
complexity In the sain# tax laws. Both lypw of «n|es end 
allege iries of purchases can bo exempt. An oxnmi nation 
i if Ihu fncjuencv with which a stale's sales tux colltcil. in 
agency get# mention in bankruptcy petition# fll«vl by 
small businesses shows no* nmiltting the sales tux col- 
lerjMl .an Ik> a form of “despemtloit flnaiwc. ' 

With out-of-state pun base*., where tbi* applicable tax 
Is the use shin of the sale# and use titx. campllitnct i* 
much lower. 4 Low«-r compliance reflect# dlffervnc»«# in 
specialization U'tw«H*n buyers and sellers. As sellers, 
flmts special!** - They have ttKuwiii to lie familiar with 
the nuuncm of definitions of which gi*nUan<I service* 
they sell am suhgvt 10 sail** tax and Which an- not, As 
buyers, they on. more likely to be liuying a more numer- 
ous w-| of good# anil iftTvlrn*. They must buy l#>th the 
primaty inputs for their product as well .is a broad Vn- 
netv of goods and services that allow the firm to do all 
the things that iiro ancillary to their prineiry Imsimso. 
While a manufacturing company's purchases muy be 
dominated bv purchases of components for what It 
manufactures, it also buys cleaning supplies, replace- 
ment parts for their vehicle flout, computers and suit- 
waie. and paper for u#» in tin. computer prlntnr* 

Compliance also reflects scale, Washington stale 
found smidli* firms bad higher mins of noncornpliancn- 
Latge and sophisticatiKl organizations may understand 
their obligation tu pay the tax. but even th.y suffer hum 
the asymmetry of l» ing in the position of a buyer versus 
thill of n seller. 

Individual consumer# fan* the same set of challenges 
•is liusinessos without the benefit of a lax department In 
help them figure out the detail* of u#*-Ulx compliance. 
Tlie low tfagree «>f compliance with the use tax begins 
with low level# of awareness thftt llvmuvsn la a use lax. 
It is f»s| Ity the burden of oimplianu*. tine part of the 
burden is tvenrd keeping. Another Is applying the cor- 
ps.! tax concept to each receipt gathered In the ruourd- 
keeping process. For example, a consumer In Rival*. 
Island, a statu that lmpnwi-s a 7 porqtmt wiles tux. who 
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|uin:hiisps un appliance In Massachusetts, when* the 
•atle* tn.\ Is 5 pi-nvnt. Is *ibl (gated to pay the 2 ponmt 
iliffwfiimu* us a use tax to Rh>*le bland 

Why is There an 
Out-of-State Sales 
Tax Loophole? 

When the first states responded to the difficult financial 
clrcumsliincos uf the Croat Depression by adopting a 
general sales tux, they recugnlml that •< sales tax on pur- 
chases by residents of the state i ollectod by sellers In 
the stats would nut much purchases that their residents 
made uiit-uf-st.ite 

Their msputwo toran-of-stale Mile* wus I nuH Usually 
aihosivo hut pritiiliully flawed. This reports., was the 
uso tax. For purchase* in the state, tin- state could des- 
ignate or cn*ale a mvenue mllitTion agumrv that would 
work with bind nesses In the state to collect th" tux and 
rrmfl il to the state, Trying to i oiled front Imsiness** 
outside the slate presented lioth legal and practical 
piTihlems. Fmm u perspective. it was unclear f**w 
a state could position itself to collect in other *tat». 
From a practical perspective, a shite would lie looking 
at trying to create relationships with a vast number of 

ImalnuMte*, many of which would have few or no rale* 

in that state. It would not bn imt-olfrctlve to find mnnv 
III the oul-tjf-shtlil sellers 

Thus states adopted a diffenint strategy tooull''* 1 and 
remit the tax due on out-of-statv salus to their rrsidonb. 
Slates created a panillel tax to tile sales lax called tile 
usn tax. Instead of rhe seller, the usi' tax would re|y on 
M'lf-rvpr'rtlllg hv pun:hnMT». 

As noted ibriVO. •Mill-reporting by busi nesses does 
happen. About 10 puromt uf the revenue colledtid by 
state and loud government us sales and use tax is use 
tax Almost all of it is payments made by businesses. 
Hovvevor, estimates of the *|J*» of the oiit-of-statc sales 
Imphole suggest that compliance i> lar from perfect. 

The p nu -t teal challenge* -if enforcing tho use- tux from 
individual* shows that as the compliance eust per unit 
of revenue Increases. revenue Is less likely to hi* col- 
Inctotl. 1>* comply wltJi the use tax. a taxpayer the 


burden both of record kipping uiui applying a complex 
body of low 

Ker.unlkiN>plng for individual taxpayers who intend 
to comply liegins with u Mrpurali- sin*- ton; lor nv»?iph> 
front out-of-state purc-hieuec Piixatssing those receipts 
starts with identify ing whether the sales lux lias already 
Uan col lector I, Tll» ise iait-of-st.it> 1 Millers who have a 
physical pr»«ermi in the buyer's state already rolled the 
sales tux. meaning no use tax Is owed, The next Step 
would lx- to separate which purchases uro sub^d to tux 
and which are noL a bisk that nquinss both knowing thi> 
gerierul (allegories of purchase* exempt horn tux [In 
mnnv stales, groceries) and the state's revenue rulings 
oV«( the years that have spoken to whether a particular 
good or service r|uuliflo* under the exemption. For ex- 
ample, is diuatrinto ordered fmm an out-of-state *p*» 
i.ialty company subject to the sales tax? 

One approach that has boon taken by some of the 
status is to look for Use but compliance in the Income 
tux return. TWwtty-thrw status that impose troth a sales 
and an Inoimi- tax try to coll'd the use tax on the In- 
come tax return. EUnt states include something on the 
income tax return that bus to he completed ntoiut potwn* 
tial use tax linliility. Nine status provide ,\ table which 
taxpayers cun uw to And un nstimalod use lax llalulity 
appmprial* tu the taxpayer's income. 

Dmpltu these measures. only 1 .6 punent of taxpayers. 
oi|mrt use lax in llie oluVeii slabs that make un effort to 
Ciill«-t use lux us port of the income tux return. The statu 
with the highest slnin' of Mum* showing u» tux liability 
to Muirs-, wherr- 11.3 purroni of taxpayers reputed use 
lax uldi^iUun on thetr 2007 tax rntums That may refit*-! 
the presumption th.it Maine Itud mntle the use tux liuhil 
Uy 4 penxmt ol Income if the taxpayer (Kill nut report 
some i itlur amount, a practice which ended in tUW 

Why Don't States Fix 
the Loophole? 

The impnictioality uf the u>«’ brx hud fewer Ijonsoquerv »s* 
yvliun statu* first adopted solos and use tux"*. At that 
time the largest distortion might have town along mate 
borders. Buy its could order gooiLs from sellers across 
the slut" line to tie delivered or mint by mall If tie* 
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THE SUPREME COURT AND STATE POWER TO TAX 

Tim commerce clause nlthe Const ilulioii enumerates authority to regulate interstate com- 
tiuirrji as a power of Congress I Article* I. Section Bt: “Tlie Congress shall have Power ... lo 
regulate Commerce willi foreign Nnlions. ami among (he several Status, and with tlu* Indi- 
an Tribes." Congress has said lilllu alioul how slates' sovereign power lo lax relates lo the 
commerce clause. Federal courts bare played a more active role in spelling oul the rela- 
tionship of slale sovereignly and slain lax power. 

In Ihe years before slates created general sales taxes, the Supreme Court saw the commerce 
clause as a source of sharp restrictions on state and local taxes that touched interstate com- 
merce. In the IftHtls. the Supreme Court considered a dtv business license tax imposed uti a 
telegraph company niiei-aling under a provision of federal law. The Supreme Court struck 
down the lax. saying "no Stale has I lu- right lo lay a lax on interstate commune in any 
form" (/.e/oup K Ihtrl of Mobile, 127 L’.S. MO. MH). 

This was the legal context when states adopted general sales luxes beginning in the 1930s. 
They had In lie mindful lhat the federal courts might say the lax interfered with interstate 
commerce, so they (rented a tax on sales to residents of their stales, both individuals and 
corporations, with two sides. With intrastate sales, stales required sellers to collect the sales 
tax. With oul-of-stalc sales, slates required purchasers to collect Ihe tax from themselves, 
naming the lax a use lax 

An early question was Ihe status of the two big retailers who both operated stores and sold 
by catalog, Sears Roebuck and Montgomery Ward. Oid they have lo collect sales lax on 
their catalog sales? In a pair of cases decided in 1941. the Supreme Court held that llinv 
did. even though items ordered through the catalog might Ik* shipped from an oul-of-stalc 
warehouse [Xelsnn v. Sours, Wo chuck fr Co., 312 U.S. 339; Xelson v. Montgomery Word 9 
Co., 312 VS. 373). 

Changes in the marketplace allowed the Supremo Court lo consider new types of selling 
patterns in 19B7 in Xatinnal Hellos Hess v. Illinois. National Bellas Hess was a mail order 
house in Kansas City. Missouri, which specialized in clothing. C alike Sears, Roebuck and 
Co and Montgomery Ward, it did not have stores in Illinois, yet Illinois wanted it lo culled 
the state sales lax The I S. Supreme Court looked at the company's relationship to Illinois 
and noted that it did not have an office, place of business, or telephone listing in lhat slale. 
nor did it advertise in Illinois newspapers or on Illinois radio or television stations 

National's connection with the stale was through mailed catalogs and Dyers. Thai, Ihe 
Supreme Court decided, was not enough to disturb its bright line defining which sellers 
could l»e required to collect Ihe sales lax Anyone who had a store in a slate could be re- 
quired to collect sales tax on catalog sales Sellers that did nol have physical locations or 
personnel in a state could not, 
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sullnr hail nu physical presents* im the buyer's sole of 
the bonier. ibo seller would Im« mtllMy lo outlet* the 
fax owed by the buyer. The prutotvpiuil problem might 
have been Virginians going Inin North Carolina Id buy 
furniture. Thu Virginia addnus on the invoice woobl 
show .1 North ( iarolinu Mate tax auditor that no tax was 
n«i»nni|. Alumm voluntary self-reporting by the Virginian 
win i putvhasisl the furniture. Virginia revenue outhoriliis 
would never know about the purchase and aw* tax oldi- 
gution. 

As wiling tfchnob igy changed. Mutes mu do efforts li i 
keep thv u- Imimvir.it ion o| their tax laws up to spend 
With thuso changes Tho courts responded to lit****- statu 
Initiatives bv clarifying what key rurKopt* In the ILS. 
( ^institution Impiii'd lor administering a sales tax. fRen 
Box oppusito: Tit* 1 Supreme Court and Linilts to Statu 
Power to TuX. | 

t abling snli-s raised a range of Issues. A ilccsMle after 
sbifes Isxjun fo Impose general sales taxes, the Supreme 
Court decided that sellcn* who both had stop*. «uid cat- 
alog* could U> required to mill* t wiles tax on rsttnlug 
sales, evun when the mereJiandise was shipped hnrn 
out-of-state mid not the In-state Mom The Court has 
heWinl to the vi«nv that a seller must have n atom or 

• iliter physical tudllt v in a state More the seller can be 
required lo collect the stale's sales lax, affirming iLs po- 
sition in Nulinnal Uelkis Hess c. rL/*Jrfme/if oflkrveaiin, 
3tm I US. 75.1 (1 W17) und Quill V. North Dakota, 504 1 )S. 
29lt 11092). I with caws that involved calaliq;sullur*- 

Tite Suprvmt« Court docislons have l«een the W'irk of 

• ate launch of the In lend government to prrawrv.- frnleial 
prerogatives. The Court has noted that the legislative 
branch might also *4 policy on whether n-quiring out- 
of-state sellers to aimply with state sale* tax laws is an 
undue burden on Interstate umininroi. As the Court 
wrote in its Quill ibrisinn. "C j-mgress is now fn«* to dt»- 
i lib- whether, when, and lo what extent the Slate* may 
burden Interstate mail-order concerns with a duty to 
collect use taxes. " 

Since the IQW deelftlotl. new possibilities have 
emerged. In addition to selling through stores and cata- 
logs, sellers have alt additional hyl* Id strategy. offel Ing 
consumers a ohoim of buying at a physical Mom or on- 
line Thesr* hybrid wllvt* have no «hoi(i> IhiI lo collect 
tho sales tax on th*»lr online sales. 

When companies that sell remotely have inquired 
physical preserve 111 mow state*. tlvey lose Ihelr aimity to 


ignore* tho salts tax in these stairs. The Sears purchase ul 
Linds En<l offiTH an IntomMlimexumpk ofwbut curreitl 
Indenil policy hnplbs. Befon; lieing bought by Sears. 
Lands End had a small physical luotprinL Incused on 
ora* state Wisoirvsin. However, its new pumnt, Sears, has 
stores in ovnry stake The result Is thdt Linds' End now 
cullt< 1 * the sales* tax on liolialt of all the sales tax stabs. 

t linnet t Sty Stuns shows one mom possibility: leav- 
ing selling tlm nigh Moris and willing only through the 
Internet. Following Circuit City Stores' bankruptcy and 
sul/sequwnt liquidation, an entrepreneur purchased tie- 
right* to the Circuit Qty name, allowing fr»r the nmur 
ruction of ( Ircuit Qty as an online-' inly seller. In its now 
form. Cln.ultCity iom i* llln-rated from tin- burden ul 
cullecling sales tax fur states other than when* it has a 
distribution center. 


Future Directions 
in the Technology that 
Bring Together Buyers 
and Sellers 

From the pop*p«*.1iVi> of tile luutis, the pu*»lbllllli-a ol 
buying and selling that have Imcnme available would 
be surprising, Tlin«’ of tiny and distanco fn*tn seller have 
homme trmlevani .amstmints No fibula the World ol 
twenty visits hence will bring Us own surprises In tin* 
l<»Jl no logics that bring together Imyor* and sellem 
I'hvMcal limitations will remain Important in many 
L.itegi/rl»*s. Sales at ^isoline stations, which were just 
umler )0 pena’ni of all retail sales in 2IMKI, oiler an ex- 
ample of how physical limitation* will limit change, 
Ikisoline's weight retutive to its sale price and the «st|e 
economit« In transpLirtiag it by tanker tnnJr make It un- 
likely b'lv something that would ev*e I to sold remotely, 
at least in the volumes Is.ughl by tho typical household, 
kemote sellers wiaild find it difficult to match a diar 
acteristic consumers valuu uLiut the mm-gasollnu ilisns 
sold by gas stations: immediate availability 

Standarti sotting fur pnalucts sold ’buslMRS to busi- 
ness" long preceded the rise nf Inlarmatlun UvJmoIngv 
and the puwibilitiiei that opened for jvrnote selling. 

\\ 
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lilt? sail* piucuw is run?. Sobers am lum tu either cus- 
t> unlaid application* nr ofT-tho-shelf aofiwmv that con 
<-il‘ -iil.iii • the suits tax for any jurisdiction in the ixuntry. 
They rain also lum In thin! parth* In du compliance hir 
th»wt Fur example, Amazon will eullurt sulns law* f»»r 
all jurisdictions for those who use Anuznn to si'll as 
Amazon Marketplace client* fur n 2.7 percent t>v 
( 'hi iir»s made by stab- 1 and local govrsiunant* add In 
tlv bunion of >• implying wilh lh«» sales lux. Rah* i uii 
change ut unv Ifmu i»f the vwtr. A city or county gtivnm- 
niiHil can suli|»t1 dlflen-nl it»-ms In lux ur uvcmpt certain 
llutiw. 


Policy Options 

Many ItaiUcntdd Im put In Usu In Imph-menl uppmudu* 
that would make the hilurn marketplace a fair one In 
which tux policy Ui**» not distort ml** awny from tin- 
must iifnctuni location. 

Thny differ iilung wrvunil dimension*. including: 

• Federalism Senu’iiplmn!. have Unroll* far the federal 
^iviTnnu'nt, o-lving no stale action They imduiln lev- 
eling the playing field down and reducing the tinge of 
gnuiK subject in (hi* sal** lax 

I MJut options involve fmleml pn'-empiion nr u now 
bureaucratic roll* for thr fi'drml flovemitwil. Moving In 
an origin-ixisrd sales tux. ft* example. Would rwpilrr- 
Icilvriil prva-nifillon uf stall- laws ami an ongoing federal 
|tj|v t" udmlnislif ih»* solus tax, «t» Would a national "•*- 
aimnu-rco sal«s lux" us uii alternative to collecting the 
sains tax ol the stall- when- the consumer i* locauxL 


• Degree of change. Smi- • iplions involve incremental 
change and other* Involve radical departure from cur- 
ronl pmcttoa*. Ending the gomsal «ulo* tux on cutegurii* 
ol goods which nr»» mast likely to bo sold remotely leaves 
live general structure of tin- wli* tux In place and adds 
In the , orient list ol exemption-.. Shilling from a desti- 
nntiun-basod to un origin-based wlos tax would bo u 

large conceptual change in what Iho sales l*ix is. from 
•in approximation of a consumptl. m-bused lax to a lax 
on Imsinww* trail wu.i ions, 



1. Reduce the Scope of the 
General Sales Tax. 

Thu playin'? field could be leveled between 
in-slo(r and ool-of-Mate up or il ronld lie lev- 
eled down. Slate ami local govormmmls 
could look at the potential for remote selling 
and apply the general sales tax only In goods 
and services which are not likely lu be said 
remotely. 

Some slants accomplish this already nn a 
lime-limited basis through sales lax holidays. 
These liolidavs allow purchase of some goods 
wilh no sales lax for a certain period of time.. 
' UaiA.-liHsr.lii ml " pun liases of i Imhing are an 
example. 

Pro 

—Orates a level playing field for sellers in 
diftnnttif slates 

—Provides a rationale for nulling taxes. 

Con 

—Thu long-term trajectory of Ihe sales lax 
has led lo a tux base which is a smaller and 
souillcr share of the economy ami upward 
rale creep, This would odd lo pressure for 
higher rales on goods subject lo Ibx. 

—Allows a loophole lo drive lax policy. 
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2. Get Rid of' the Use Tax on 
Purchases by Individuals. 

Only a small share of people make an effort 
In comply with I he use lax. Foiling the lax on 
purchases by individuals would end the sta- 
tus of a use lax on out-of-state purchases liy 
individuals as a legal fiction. 

Pro 

— Compliance costs are large relative In 
aniounl owed 

—Individuals pay only a small share of use 
tax receipts. Kliniinuling l he legal liabilitv 
fur use lax would mean nnlv a trivial loss of 
stale revenue. 

Con 

— In-state anil nul-nf-stnte purchases would 
continue to have different treatment under 
state sales lax laws. 

— Duals purt liases of the same goods by in- 
dividuals and businesses differently, as busi- 
nesses would continue to pay the use lax. 


r ^ 



3. Close the loophole. 

Congress could accept the invitation from 
the Supreme Court to articulate a standard 
for an undue burden on interstate com- 
merce. Che simplification framework devel- 
oped bv the states in the Streamlined Sales 
and Use Tax Agreement offers an example of 
u standiinl I Iml Congress i .ouhl eiulmse. 

Pro 

— (»ives same treatment to purchases from 
in-state and nui-of-state sellers. 

—Does not reipilre an ongoing federal role 
in the sales taxes imposed by stale ami local 
government*. 

Con 

—Requires congressional action. 

— Wllhuui a "smaller seller exemption." 
compliant e burden relative to a mount of las 
collected would lie relatively higher for some 
sellers. 
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1992: THE MOST RECENT WORD FROM THE SUPREME COU RT 


A quarter-century alter the National Bellas Hess case, the Supreme Court returned to the 
same issues in Quill » North Dakota. The Court affirmed its bright line test, requiring 
some physical connection between a Mate ami a seller — some kind of physical premises in 
the slate or employees based in the stale — before a state could require the seller to collect 
the state’s sales las. 

North Dakota had amended its definition of a seller who must collect the state's sales tax to 
include “every person who engages in regular or systematic solicitation" of business in the 
state. Quill was then a catalog seller, selling office supplies via printed catalogs mailed to 
businesses in North Dakota and other states. It had warehouses in Illinois. California, and 
Georgia. It had no facilities in North Dakota, nor did it have any employees there. 

The slate supreme court argued that "lire tremendous social, economic, commercial and le- 
gal innovations" since the Supreme Court had decided the National Bellas Hess case in 
I9H7 meant that the dousion was olisoletc. 

The U.S. Supreme Court differed The bright line in National Bellas Hess would remain its 
standard for interpreting the commerce clause. And as a result. North Dakota could not re- 
quire Quill tu culled the North Dakota sales tax on office supplies shipped to North Dakota. 

The court noted lhal "like other bright line tests, the Bellas Hess nde appears artificial at 
its edges, ' hut it established clear boundaries. Since Congress had not spoken, tire Supreme 
Court would. 

The court pointed to Congress tn provide more guidance, noting that “the underlying issue 
is not only one lhal Congress may lie lietter qualified to resolve but also one that Congress 
has the ultimate power to resolve." 

At the time, the idea of a graphical user interface and a world wide web were less than 
three years old and the web accounted fur less than 1 percent of Internet traffic. 

The world has changed, not only for the marketplace, hut for QuiU itself. Quill no longer 
benefits from the Supreme Court’s affirmation of its position. The company was acquired 
by Staples in 1998 and continues today as Quill.com. Because Staples has physical stores 
across the country. Quill.com now collects sales tax on sales to all stales, including North 
Dakota. 1 
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NOTES 

I TIdllV-*** Mule* mini Itm Dlslrtrt nl Columbia MXxIlldxIlaal |"«f- 
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Origin-Based and Destination-Based Sales Tax Models 

i srj/ct tas can he either origin or t/e.iiinaiion btfsed. In the origin-based model. the ttu: ts the tax rate 
itltil titles In the seller's Imatioii, ami in the desiiiiaiinn-hand ithnlel, tin' las rate ami rules ate those 
in the hover's Incaliun. ibis report compares the isen models 

The differences between the two are hath conceptual anil practical. In the United States, the key 
cmtce/ntial differences itnnlve federalism. In the destination-based model, the federal gownnncnl's 
role is. at mast, la gov consent to slate collaboration. In llte ongin-hased model, the federal 
government must pre-empt slate xosvretgnlv la ensure dial states comply with tin' model. 


The Impact of moving to an origin based model 

The main body of this paper compares the concept of the destination- and ongm-based models for a state- 
imposed sales tax. What the United States has today leflects slate decisions to adopt Ihe destination- 
based model tor sales across slate lines 

Thus, two compansons can be made. One is between Ihe two concepts, origin based and destinabdn 
based. The other is between the world we have (destination based) and the wodd we would have if the 
United States moved to an ongin-based tax. While the rest of this paper compares the concepts, this 
section compares the practical implications ol moving from the destination-pased model already in place to 
Hie ongin-based model. 

Wilh the current destination-based sales tax. each state sets its own sales tax rate Five states have a 0 
percent sales tax (Alaska. Delaware, Montana, New Hampshire, and Oregon) Residents of Ihese states, 
unlike the residents of other states, do not face a "use tax' on purchases made from out of state. States 
impose a use tax on goods used, stored, or consumed in the state where tax has not been paid through the 
sales tax Most use tax applies to purchases made from out of state While sellers collect sales tax on 
behalf of purchasers, buyers are responsible lor making use tax payments. For purchasers in states 
without a sales or use tax. both in-state and out-of-state purchases are tree of state sales tax 

For residents of the no-sales-tax states the origin-based sales tax would be a new lax. Under an origin- 
based system, residents of these states would begin to pay sales lax when making purchases from out ol 
state A resident of Montana, for example, who previously had no obligation to pay a sales or use tax on 
merchandise ordered over the Internet from a seller in Indiana, would now pay Ihe 7 percent Indiana state 
sales lax. 

For residents of the states that currently have a sales tax, the origin-based tax would mean a continuing 
obligation to pay sales lax, bul at a different rate. Consider the case ol buyers and sellers in Kentucky and 
Tennessee Kentucky has a 6 percent sales tax. Tennessee's average rate is 9 45 percent (this includes 
Ihe slate's 7 percent sales tax and the average local rate of 2 45 percent, as calculated by the Sales T ax 
Clearinghouse, http://theste.com/STrates.5tm), For Kentucky residents, the origin-Pased sales tax would 
mean a tax increase on purchases from Tennessee For Tennessee residents, it would mean a reduction In 
sales tax lor purchases from Kentucky, 


I 





64 


Features and Incentives 

The origin- and destination-based approaches are substantially similar when buyer and seller are in the 
same state or in different states with the same sales tax rate In these cases, the sales tax rate is the 
same under both models The two approaches can have different results when buyer and seller are in 
different states with different sales tax rates 

The different rates mean a difference in price for the purchaser, and in a market system, buyers 
respond to such differences This price difference reflects tax policy, not differences in input costs or 
efficiency Table I compares the mechanics and features of the two models. 

The economic analysis of taxation describes tax laws Ilia! lead to a change in behavior to be examples 
of how tax policy produces distortion and loss of economic efficiency The price is different not 
because one seller is more or less efficient, but because the seller is located in a state with a higher or 
lower sales tax rate 

Students of political economy see differences in lax rates as an opportunity lor tax competition 
between governments If the difference in tax rates is large enough, or purchase decisions sufficiently 
sensitive to price differences, purchasers will switch to sellers in a state with a lower sales tax rate 
Sellers who thereby lose sales have an incentive to mobilize to encourage their state to lower its tax 
rate on the product or service they sell 

The range of responses to political pressure to lower a state’s sales tax in an origan-based model 
includes 

• Lower the sales tax on all goods and services to which the sales tax applies 

• Lower the sales tax on those goods and services that can easily be sold across state lines, but 
leave the sales tax unchanged on goods and services that cannot easily be sold across state lines 
(such as restaurant meals) 

• Make strategic moves to export the state's sales tax burden In a political economy model, 
rational state politicians seek to export the tax burden to citizens of other states and countries 
This allows politicians to deliver political rewards without imposing costs on their electorate 
An example of this behavior is New Hampshire's rooms and meals tax. an exception to New 
Hampshire's "no sales tax" stance, but a tax more likely to be paid by those from out of stale 
than a general sales tax An origin-based sales tax would create a new means for politicians to 
export the lax burden to residents of other states Politicians would face incentives to try to 
leverage the strength of companies in their states For example Washington State, which lias a 
sales lax but no income tax, could remove exemptions for capital goods to tap the substantial 
out-of-state and out-of-country sales of Microsoft and Boeing While the risk that businesses 
would leave the state would temper state efforts to tax goods sold out of state, voters would 
otherwise prefer tax regimes that export the tax burden to taxpayers in other states and 
countries 

The analysis up to this point has assumed that there is no cost to moving goods and services across 
state lines Distance betw een buyer and seller and the nature of the product tempers the impact of 
sales tax differences The impact is greater where the sales tax difference has a greater influence on 
total cost For some products, such as sand and gravel, additional shipping costs would outweigh sales 
tax savings, but sales tax differences would have a larger impact on the sale of luxury goods, for 
example, w here shipping is a smaller share of total cost. 
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Table 1 . Mechanics and Features of Origin- and Destination-Based Models 
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Use Tax 

Each stale with a destination-based sales tax imposes a use tax on purchases made from sellers who do 
not collect the state s sales tax The use tax neutralizes sales tax differentials Whether the purchaser 
buys from an in-state seller or out-of-state seller, the tax rate is the same While sellers collect the sales 
tax, the use tax requires purchasers to assess the tax, File returns, and remit the tax Compliance by 
Individuals is low Compliance by businesses ts much higher 1 

In an origin-based model, a state that continued to impose a use tax would undermine the sales tax 
difrerential The tax benefit to a buyer who makes a purchase from a seller in a state with a lower sales 
tax or no sales tax would disappear if there were a use tax At best, the use tax would neutralize the 
sales tax differential, allow ing the location neutrality of the destination-based sales tax to persist This 
would occur only where the seller's state had no sales tax or no tax on that item or service If the 
seller's state imposed an origin-based sales tax. purchasers in use tax slates would face a higher overall 
tax- rate because they would pay both the seller's state's sales tax and their own slate's use tax Thus, 
without federal pre-emption of stale use taxes, the ongin-based model would allow states to exploit the 
use tax to create incentives to buy in state 

Individual consumers would be unlikely to be affected by the disincentive because they have low rates 
of use tax compliance Howev er, corporations, and especially larger corporations, which comply at a 
higher rale than individuals, would he more likely to act on the incentive to buy in stale under an 
origin-based model that allowed states to continue to impose a use tax 

Imports 

Under the origin-based model, no state sales tax would be due on imports, as their origin is outside any 
state 

In the European Union, the Value-Added Tax (VAT), imposed by all EU members, is generally 
destination based for imports to each country (“distance sales”). For sellers who do relatively small 
amounts of business in a particular country in a given year — most commonly up to f 35,000, or 
$45,500 — the tax is origin based * For imports, which are analogous to "remote sales" or sales from 
sellers in one European country to buyers, in another, the European Commission's VAT Directive 
requires EU countries to impose the VAT in the country where the good arrives This is not 
necessarily the country through which the good first enters the EU For example, goods that enter the 
EL through Poland but arc destined for the Netherlands arc taxed in the Netherlands ‘ 

The Lmitod States could impose an origin-based sales lax for domestic sales and a destination-based 
sales tax for imports However, administering two systems at the same time would increase the burden 
and complexity of tax compliance An advantage of moving to the origin-based model, which frees 
buyers from compliance obligations, would be lost as buyers would still have to maintain records to 
comply with tax obligations on imports 

A federal sales tax on imported goods is one way to keep imports from escaping any sales tax under 
the origin-based model The tax rate could be the average, tax-base-weighted sales tax rate across all 
states with sales tax Receipts from the federal sales tax could be distributed to states and localities in 
proportion to their volume of domestic sales A new bureaucratic structure would be required to 
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administer the federal sales tax. as would a new federal policy on whai goods are subject to sales tax 
and what are exempt A large share of imports are for resale, a category usually exempt from state 
sales taxes, and thus there would be a large amount of paperwork involved in filing exemption 
certificates, relative to the amount of tax revenue 4 Policymakers might thus decide that the 
compliance cost is too high, and imports might remain untaxed 

Fiscal Federalism 

The origin- and dcstt nation-based models are two models of fiscal federalism Each requires different 
roles for the federal government 

As Table 1 shows, the two models create different incentives for states to cooperate The origin-based 
model can be undermined by a state that imposes a use tax Undermining the destination-based model 
would mean adopting an origin-based sales tax This would make goods and serv ices more expensive 
in destination-based states, as buyers would pay both the origin-based sales tax of the seller's state and 
the destination-based sales tax of the buyer's state States have no incentive not to cooperate with the 
destination-based model, which, unlike the origin-based model, is self-reinforcing Given that 
historical forces produced a destination-based sales tax in the United States, this explains why no state 
has moved to an origin-based sales tax The origin-based model requires an outside force — the federal 
government— to force state cooperation 

In the dcstinaiion-bascd model, the federal government has ai most a coordinating role, giving its 
consent to state efforts to cooperate. An ongin-based model requires federal pre-emption of state 
sovereignty 

Because sales taxes in the United States came about as state initiatives, their features reflect decisions 
made by states at the time they were adopted Tax competition had implications for the design of the 
first general state sales taxes (Kentucky and Mississippi appear to have been the first states to impose 
a sales tax. in 1930) 1 Had Mississippi, as a pioneer, adopted an origin-based sales tax. it would have 
disadvantaged Mississippi businesses 

Consider what would have happened to an office supply dealer who operated in northern Mississippi, 
just south of Memphis, if Mississippi had opted for an origin-based sales tax The dealer’s customers in 
Memphis would have begun to see the Mississippi sales tax on their invoices Market forces would 
have meant two choices for the supplier either reduce his prices below the price charged by 
Tennessee-based suppliers, or lose the sale to them If the market was competitive, meaning prices had 
been pushed down to the cost of inputs, lowering prices w ould have meant losing money on Tennessee 
sales The market would have told the Mississippi supplier to stop selling in Tennessee In either case, 
reducing prices or stopping sales, the result would have been the same the origin-based sales tax in 
Mississippi would have meant lower sales by Mississippi firms to buyers in Tennessee 

This example shows the nature of the choices stales faced in the early days of state-level sales tax Am 
state that adopted an origin-based sales tax would have disadv antaged in-state businesses (While 
economic models often say that going first brings an advantage, there would have been a "first mover 
disadvantage'" in this case ) Thus, the process by which the state-level sales tax began in the United 
States, as a series of individual decisions by stales acting alone, explains why they opted for a 
destination-based, rathet than an ongin-based sales tax 
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For the same reasons that states did not adopt the origin-based model originally, a state that changed to 
such a model would disadvantage itself unless it could convince all other sales tax states to change at 
the state time The states' self-interest reinforces the existing destination -based model and helps 
explain why no state has changed from the destination- to the origin-based model 

Federal pre-emption could require all states that all sales tax states use the ongin-based model This 
step would be subject to constitutional challenge in die federal courts The claim that the federal 
government has the constitutional authority to require state sales taxes to be origin based requires an 
expansive interpretation of the commerce clause There would be linle economic activity beyond the 
federal government's reach under a reading of the commerce clause that allowed the federal 
government to dictate the terms of a tax within a stale 

A federal law that pre-empted state authority to impose destination-based sales taxes would also have 
to decide the fate of the use tax Without federal pre-emption of use tax authority, states could 
undermine the potential for tax competition in die origin-based system They could do this by 
imposing a use tax on all out-of-state purchases, subjecting them to double taxation, or by imposing a 
use tax when the seller’s state has a lower sales tax rate, which would bring the rate paid by the 
purchaser up to the rate in the purchaser's state Table 2 summarizes the federalism implications under 
the two sales tax approaches 

Table 2. Fiscal Federalism Issues in Origin- and Destination-Based 
Sales Taxes 


Issue 

Origin Based 

Destination Based 

Federalism burden 

Pre-empt state law 

Historically, none 

Federal consent required 
to allow states to impose 
tax collection obligation on 
remote sellers. 

Federal government s role 

Define key terms such as 
“origin " 

Possible role in collecting 
sales tax on imports. 

None 

Incentives 

Buy from the state with 
lowest tax. 

Incentive to buy in state if 
stale has use tax 

Incentive to buy foreign 
products, not domestic, if 
no sales tax on imports 

Neutral, if use tax is 
collected. 

Incentive to buy out of 
state with imperfect use tax 
collection 
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Tax C om petition 

Inherent in the origin-based model is the potential for economic competition between states based on 
sales tax differentials The destination-based model, on the other hand, produces no lax competition 
the combination of sales and use taxes means that it makes no difference to the buyer whethei 
purchases are made in state or out of state/' The buyer pays the in-state sales tax rate on in-stale sales 
and the same rate, through the use tax. on purchases made from out of state 

Under the origin-based model, the sales tax rate in the seller’s jurisdiction becomes one of the factors 
that influence the buyer’s decision Everything else being equal, a buyer will prefer to buy from a seller 
in the slate with the lowest origin-based sales tax 

As noted earlier, many factors can keep everything else from being equal Transportation costs can 
offset sales tax savings for some purchases Purchases of heavy or bulky products, whose 
transportation costs are a large share of total costs, are less likely to be influenced by sales tax 
differentials 

States could act strategically to counteract sales tax differentials, though this would depend on the 
scope of federal pre-emption of their ability to design the features of their sales tax A state with a 
relatively high sales lax rate could decide to have a lower tax or no tax on goods whose shipping cost 
is a small share of total price, but maintain its sales tax oti othci goods and services Clothing might be 
an example. (States already engage in this category-specific competition through sales tax holidays, 
such as no sales tax or reduced sales tax on clothes during the back-to-school season ) Strategic 
responses could leave the stale's general sales lax rate unchanged but provide more numerous 
exemptions 


Exempt Sales Compliance 

Moving from a destination-based to an origin-based sales tax would mean shifting the compliance 
burden for exempt sales States exempt classes of business-to-business sales to avoid having a "tax on 
a tax" as goods move to final consumers, which would occur if goods were taxed at the time of 
wholesale sale and again at retail For example sales for resale, such as by wholesale!* to retailers, are 
exempt The shift would mean a new compliance burden for those who make exempt purchases across 
slate lines Under the destination-based model, purchases from remote sellers, that is, sellers in other 
states, are not taxed at the point of sale Rather, they arc taxed by charging the purchaser a use tax 
With sellers collecting sales tax on all sales of goods subject to tax. purchasers would have to file sales 
tax exemption certificates with all sellers, not just those who are in state If business purchasers did not 
file the exemption certificate, they would find themselves paving sales tax on a previously untaxed 
sale Either result would represent a new burden on businesses that buy from out-of-state sellers Table 
3 shows how sales lax and use tax is collected for consumer and businesses purchases 
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Table 3. Sales and Use Tax Collection: Consumer and Business Purchases 


Destination-Based Model 


Consumer Purchases 

Business Purchases 

Same-state sellers 


Non-Exempt Purchase Exempt Purchase 

Seller collects 

Seller collects Buyer presents 

exemption 
certificate 

Out-of-state 

sellers 

Buyer pays use tax 

Buyer pays use tax None 


Origin-Based Model 


Consumer Purchases 

Business Purchases 

Same-state sellers 


Non-Exempt Purchase 

Exempt Purchase 

Seller collects 

Seller collects 

Buyer presents 

exemption 

certificate 

Out-of-state 

sellers 

Seller collects 
seller's stale's tax 

Seller collects 
seller’s state's tax 

Buyer presents 

exemption 

certificate 


Origin-Based and Destination-Based Sales Tax: Trade-offs 

Moving from a desti nation-based sales tax to one that is origin based brings trade-ofli Some problems 
get solved, others created 

Many of these problems result from federalism each stale setting its own rules adds complexity The 
only way to simplify the sales tax is federal action harmonizing a destination-based sales tax through 
an agreement such as the Streamlined Sales and Use Tax Agreement — or an assertion of federal 
authority involving a move to an origin-based tax 

Forty-Five State Rules A destination-based sales tax places the burden of tax v ariations from 
state to state on sellers in the forty-five states with state sales taxes A seller must know what is taxed 
in one state but not another 

A move to an origin-based sales tax would relieve sellers of the burden of being familiar with the rules 
that determine the sales tax base in each of the states where they have customers As the highlighted 
cell in table 3 shows, it would also create a new burden on businesses buying across state lines, which 
would be required to show that rhex are exempt from the other state’s origin-based sales tax This 
would require knowing the nuances or what is and what is not an exempt sale in each of the states 
where the buyer makes purchases 

Location Tax differences can fuel economic development Locations with lower tax rates arc 
rewarded with more economic activity, more jobs, and more investment 

With an on gin-based sales tax sellers who do business in multiple states might have flexibility to 
choose their origin state For example, many corporations have Delaware— which has no sales tax — as 
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their corporate domicile, the state in which they are incorporated If sellers were free to name the state 
of origin, many would name a no-sales-tax state such as Delaware without having to change the 
physical location of any economic activity The result would be large changes in where sales originate 
for sales tax purposes 

The location problem has two possible solutions One is to allow sellers who do business in multiple 
states to choose the state of origin for out-of-state sales The other is to impose "rules of origin '* To be 
workable, rules of origin would have to be nationally uniform If each state had its own, sellers could 
be subject to multiple states' sales taxes on the same sale For example, if one state said that the 
shipping warehouse was the origin and a second said that the origin was the state where the product 
was made, a seller could be subject to origin-based sales taxes in both states 

An authority that had the ability to coerce recalcitrant states would be required Some part of the 
federal government could be given responsibility to define rules of origin An alternative would be a 
federal law that required states to follow rules set by some entity outside the federal government, 
eithet a new, single-purpose organization or some existing organization designated to set such rules 

' An estimate of stale use tax compliance In businesses comes from the suite of WadiingkMi. which estimated that use lux 
paid equaled 74 > percent of use lux owed Stale of Washington Department of Revenue “Department of Revenue 
Compliance Study,’ Research Report 200X-5 accessed March 7 20J2, 

hnpi/'tlor w a. gov/Doc vKcpoils' Comp! uuicc .Study/coitipluinee_study w 2n0H 1 pdf flirec investigators at the l inivcreuy of 
I eiuicssce. locking a sioului .study lor iitdii tdurtl compliance assumed u compliioice rale of 5 percent. Donald iiruec. 
Wttlidtn F Fox and I.eAnu Luna “Slate and I .oca I Ciovcmmcnt Sales Tux Revenue losses from r.lectrome Commerce." 
April II, http //chcrulk cJu/ecomnv'ccDirf I4ll9.pdf 

See the column for ’ Threshold for Application of the Spuciul Scheme for Distance Scilmu " in i airopcau Union. “Annex 
I Htreshold* (March 2012 V accessed May X. 2012. 

httpVcc c'lropa-cu/iaxiitioii .cuMom^rcsourvxs/divcumeniMtaxaiioiVvut/tnidcrVviii commuiulyA'ai. iii _oe _uimcx».pdf 
‘ htiropciui Commission. “Where to lax' ,M accessed March 8. 2*1 1 2. 

hUp://fcc curopo cn/nixtnion cu.xtoms/t uxutton/vuidiow vat worfca/val.oq sen leevinJcx cn him 

* 1 onsumcr * ids me 22 *> per coni of imports, larger categories are mdustnal supplies and materials I including crude oil 
and gasoline! and capital goods ’Imports of Goods In lud l '.sc Category iuid Commodity,’ m t IS Department ol 
Commerce. “US Intcniattonui I rode m (roods and Service*. December 20 1 1 .’ released H-bmnrv 12. 2012 A large shiire of 
consumer poods are litdv ini|x»rtcd for wholesale not directly for consumer* or buMiMMM as "final sales, ’ and thus they 
would likely noi In; subject l<> sales tux 

' Willi um l- FoX, *1 IcsIoiX rind l.counmie Impact," March LV 2002. uccooud March 7. 2012 
http /'bus irtk.cdu''cber i '<wlf/mnmecoii.138/fo\i|vt pdf 

1 It could he argued lhal the administration of the sales lu\ creates on incentive for out-of-stale purchases through i roper I eel 
enforcement of the use tax I towever, impertcct enforcement is not competition between specific stales only competition 
between buying in state and out of slate regardless of where the out-of-state seller is Also, there is limited competition, 
again through impeded aiforucmcni of the use lux where an individual i.s willing to travel to a lower tux stale to make a 
pm eh use The cost Ol doing so is low far those who live along stuic hunters but high for those who live inr from « border 
w ith u lower (or noi sales lax Mate Vermonters and suburban Uosiorunns can readily get to tax-free New I ianip.durc those 
who live in Sun I’tmeisw have u long way. to go to act to Oregon 





BACKGROUND; Why is the sales tax model an issue? 

The sales taxes imposed by Amencan sl3tes follow (he destination-based model This fact teflecls how the sales 
lax arose in Ihe United States 

While states had long taxed particular goods, they adopted general sales taxes applicable to broad classes of 
sales as a response to the fiscal cnsis during the Great Depression in the 1930s. The structure of these taxes 
reflected the federalism of the US Constitution while states have sovereign power to impose taxes within the 
state, the Constitution s commerce clause constrains state sovereignty (Article I. Section 8 enumerates the 
powers of Congress, among which is "to regulate Commerce with foreign Nations, and among the several States, 
and with Ihe Indian Tribes ") 

In structuring their sales taxes, states deferred to the federal government's power over commerce across stale 
lines, imposing a sales tax on residents of the stale and requiring sellers in their state to collect Ihe tax. For sales 
from out-of-state sellers, states placed the burden of colecting and remitting lire tax on buyers and called it a "use 
tax' 

Litigation soon asked the federal courts to clarify who had to collect sales tax. In the earliest cases. Ihe courts 
interpreted the commerce clause to mean that states could no! require out-of-stale mail order catalog sellers to 
collect the sales tax due on sales to state residents unless the mail order company also had a physical presence 
in the slate This meant that Sears. Roebuck & Co. and Montgomery Ward could be required to collect sales tax 
on catalog sales in all the slates where they had stores, even if the goods were sent from an out-of-state 
warehouse 

More recently the possibilities for remote sales have expanded far beyond mail order catalogs to include 1 -800 
numbers, direct electronic data interchange between buyers and sellers, and the Internet The judicial branch's 
interpretation of the commerce clause has meant that slates cannot require sellers who use these new methods 
of remote sales to collect the state s sales tax unless the remote seller has a physical presence in the state 

Since 1999. a number of states have worked through the Streamlined Sales and Use Tax Agreement (SSUTA) to 
simplify sales taxes They want Congress to retain the destination-based sales tax and to give them the ability to 
require out-of-state sellers to collect their (destination-based) sales tax on sales to their respective slates 

The ongm-based sales tax model offers an alternative approach. In this model the lax would be owed not by the 
purchaser, but by the seller, who would collect Ihe sales tax that applied in his state. The tax would be imposed 
both on taxable sales to buyers In the same state as the seller and buyers who lived in other states (as, for 
example, with Internet sales.) 

In the ongin-based model. Ihe sales tax is a lax on sales made by the seller In the destination-based model the 
sales tax is a tax on purchases made by the buyer and collected by the seller 
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Forging ideas 
that promote 
security, 
prosperity, 
and freedom 



Mr. Coble. Without objection. You may continue, Mr. Kuttner. 

Mr. Kuttner. Thank you. I am reminded as I thought about this 
today about Charlie Schultze, who had been the Chair of the Coun- 
cil of Economic Advisers in the Johnson administration, and 
Schultze said that it was very simple to be an economist in the 
Federal Government, which was you just leaned forward every so 
often and say marginal cost, remember marginal cost. Well, my lit- 
tle contribution today is to lean forward and say remember the de- 
clining cost of information and the cost of gathering information 
and putting information together and making information useful. 




74 


In this area that you are looking at today, information is de- 
scribed by the world of 1992 when the Quill decision was rendered, 
a time when there weren’t any smartphones and looking something 
up meant getting out some paper document and turning to a par- 
ticular page and having your fingers run down the column. 

In talking about the issues that you are looking at today with 
one of my most junior colleagues at Hudson, he said to me, Well, 
why just can’t you Google that or why isn’t there a smartphone app 
for that? And so that is the world, how much the world has 
changed since 1992. And the thing I would lean forward and re- 
mind you is that information’s cost is declining, and that is going 
to both change this marketplace and change the challenge of what 
does it mean to be an undue burden in this area. 

Thank you. 

[The prepared statement of Mr. Kuttner follows:] 
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I’m Harms Kuttner, a Visiting Fellow at Hudson Institute. From Hudson’s founding in 1961, it 
has been an organization of people with an interest in the nature of the future. I appreciate this 
opportunity to offer a perspective on the future of buying and selling. 

Within the past year we provided a view of the future of buying and selling with a focus on 
issues that relate to today’s hearing: how advances in technology will change the role of place in 
where buyers and sellers are located. We gave this report the title, "‘Future Marketplace: Free 
and Fair” because that title reflects how technology and the sales tax are one force giving shape 
to the future of the marketplace. 

Before turning to some of the details of the report, let me start with a discussion of innovation, 
something that might be seen as a digression, but to me is essential to understanding the issues 
you are sorting through. 

Innovation is the source of improvement in our standard of living. W e live different lives than 
those who came before us because of innovations in technology and how technology gets put to 
use. 

In the late 1960’s, Herman Kahn, who founded the Hudson Institute, along with Hudson 
colleagues, published a look at the future entitled, “The Year 2000: A Framework for 
Speculation on the Next Thirty Three Years.” Now that it is past the year 2000, we have the 
ability to look back and see what they got right and what didn’t turn out as they expected. They 
made it easy to assess their work by including a list of 100 innovations they thought possible. 

Looking over the list, the ones that were most likely to be realized were those that had to do with 
communications and information technology. “Personalized pagers” have both come about and 
been surpassed. Similarly with “home computers.” Those that have not turned out as expected 
are in such categories as energy and transportation. 

One thing I see in looking at the list of innovations realized and not is how important changes in 
relative prices are for innovations that have come about and those that have not. 

The whole world of information technology and its role in our economy is overshadowed by 
Moore’s Law. When first propounded in the 1960’s, it expressed a relationship between the 
number of transistors on integrated circuits and the time it takes to develop a circuit with twice as 
many transistors. For our purposes, what is important is the impact on prices. When you can 
double capacity without increasing price, there is a strong effect on relative prices. Whatever gets 
made cheaper, you’ll buy more of; what’s been made relatively more expensive, you’ll buy less. 

The areas where the possibilities seen in the late 1960s have been realized have been those where 
the changes in relative prices have been the greatest. We got the “personal pagers,” and a lot 
more. We didn’t get the innovations in sources of energy because changes in relative prices have 
not occurred. Had improvements in solar collectors occurred at the same pace as integrated 
circuits, we would have been more likely to be a world in which solar power dominated 
electricity generation 
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Developments in technology determine what is possible; changes in relative prices determine 
how extensively those technologies get used. 

Today I can use a search engine to find more references in a second than I could in a whole year 
in a library a generation ago. I used Google to search for “relative prices” and got 714,000 
results in .45 seconds. And the cost to me was free. Lewis Strauss, who chaired the Atomic 
Energy Commission in the 1950s, got it right with his formulation that the children of that 
generation would experience a world with something that would be “too cheap to meter,” except 
it would turn out to be information, not electricity. 

It is change in relative prices which is behind the degree to which we adopt new technologies. 
Many generations of integrated circuits ago, a smart phone would have cost $2,500 rather than a 
tenth or less of that price. At that price, many fewer people would have adopted this technology. 

Were my Hudson colleagues and I to revisit Herman Kahn’s 1967 project and offer our musings 
about the world 33 years hence, many of the possibilities would no doubt embody an element of 
information technology. While one reason to do that would be seeing the potential for new 
technologies, the more important reason would be changes in relative prices. Technology that 
involves information will be both quicker and faster, but more importantly, cheaper. 

Concepts that require vast amounts of information are at the core of many of the most interesting 
innovations of our time. The challenge for thinking about what might be possible in the future is 
thinking through how those vast amounts can be put together in a way that users find simple and 
attractive. 

This brings me back to the topic of your hearing today. 

Like all other sectors, the buying and selling of services has felt the impact of the change in 
relative prices of information. The early innovations reflected the technological possibilities of 
the times. Benjamin Franklin is said to have been America’s first catalog seller. Catalogs made 
it possible to sell things to people without buyer and seller meeting up, either via a buyer coming 
into a store or a seller, such as the country peddler, knocking on the buyer’s door. 

It’s easier to adapt existing categories to explain a new innovation. The use of the Internet to 
bring buyers and sellers together through that medium could initially have been described as 
“electronic catalogs,” buy anyone who has bought something via a catalog and looked at what is 
possible through the Internet now would find “electronic catalog” an inadequate way to describe 
what is possible through the Internet. 

We have the same challenge in thinking about what is yet to come. Information technology is 
making physical location less important across many domains Buying and selling is one of 
those. In our report, we offered some possibilities. Beyond those, there are possibilities whose 
shape is yet difficult to discern that involve the implications of “big data” and monitors and 
sensors. While all is in the range of speculation, an example could involve methods that learn 
how fast we use up household commodities and automatically order more. Running out of toilet 
paper would then be a thing of the past. These kinds of purchases would be made possible by 
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information technology, but in ways very different from the idea of someone going to a web site 
and following a process to make a purchase. 

This notion of changes in relative prices and how information in particular has a relatively lower 
price is central to the issues you are grappling with today. 

Differences in relative prices can be seen in the structure of the sales tax that states adopted in 
the 1 930s. In the throes of the Depression, state governments began to introduce a general sales 
tax. 

While the tax is a tax on those who purchase goods and services, the structure of the tax reflects 
the fact that the sellers have much larger scale and hence could collect and remit the sales tax 
much more efficiently. While I owe tax, the seller collects it and sends it to the state. 

One could imagine a sales tax collected in a much different way. This alternative sales tax 
would be collected via returns completed by buyers. This alternative would be much more 
administratively burdensome than the sales tax we actually have. Buyers would be responsible 
for keeping receipts and periodically totaling up receipts and remitting the tax owed. The yield 
from the same tax rate would be much lower as individuals didn’t remember all their purchases; 
to produce the same amount of revenue would require a higher tax rate. Enforcing the tax might 
involve individual audits that would be intrusive and not produce much revenue per return 
audited. 

Comparing this version of the sales tax to the version we have, we can see how much more 
efficient it is to have sellers keep track of sales and remit the sales tax amount on behalf of 
purchasers. The society-wide burden of administering the current tax is much lower than the 
alternative way of administering the sales tax I’ve described. 

For reasons relating to the history of the Supreme Court’s interpretation of the Commerce 
Clause, the presence or absence of a state line between the location of the buyer and seller has 
become important for the administration of the sales tax. 

States felt they could not use the same approach for collecting the sales tax when buyer and 
seller were in different states. Rather than favor out-of-state sellers, they adopted a use tax 
which follows the less-efficient “buyer collects’’ approach. 

The weaknesses of the use tax include the higher burden on the taxpayer per unit of revenue 
collected and the spotty pattern of tax collection. Corporations which have tax departments 
staffed with skilled professionals carefully monitor tax obligation and pay taxes owed. 
Individuals are not much bothered to pay the tax nor do they appear to invest much effort in 
trying to comply. 

As we noted in our report on the future of the marketplace for goods and services, in a market 
that is both free and fair, everybody plays by the same rules. The effect of the history of the 
Commerce Clause has been to create two sets of rules, one for sales where the sellers are in the 
same state and another where they are in different states. 
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The distortion that results from having two sets of rules is the difference in prices between the 
two sets of rules. In one, the buyer acts based on a price that includes the sales tax. Tn the other, 
the buyer may not see the sales tax. 

This year, we estimate that this distortion will impact $330 billion worth of sales. In future 
years, that amount would likely be higher because of the continued change in relative prices. 
Innovation, in information technology and logistics, will expand the potential of what can be 
bought and sold through the Internet and other communications technologies. However, one 
pattern that has become clearer since we completed our report is that more sellers are losing their 
“out of state” status and becoming responsible for collecting the sales tax in more and more 
states. 

As the Supreme Court framed the issue, the Commerce Clause raises the question of what is an 
“undue burden” on out-of-state sellers. The ongoing decline in the cost of information is 
reducing the cost of compliance. 

The year in which the Supreme Court last considered this empirical question was 1992. At that 
time, the Internet was just emerging from the research community, search engines had not yet 
been invented, and a cell phone had the size that approached that of a loaf of bread. 

Among the pieces of information whose price has declined since that time is the cost of learning 
what the sales tax is in any particular jurisdiction or in what jurisdiction a particular Zip Plus 
Four mailing address is located. “Google it,” is a common phrase of our era. While a piece of 
information may be embedded in a complex table, our ability to get at it through search engines 
has made the complex seem simple. 

Ensuring that the future marketplace is both free and fair requires taking into account the 
ongoing decline in the relative price of this information. 
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Mr. Coble. You were indeed forewarned, Mr. Kuttner. You done 
good, as we say in the rural South. Thank you, Mr. Kuttner. 

Mr. Henchman. 
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FOUNDATION 

Mr. Henchman. Thank you, Mr. Chairman, Mr. Ranking Mem- 
ber, Members of the Committee. Thank you for the opportunity to 
testify today on Congress’ role in authorizing States to expand 
their sales tax authority to out-of-State sellers. 

In the 75 years since our founding we at the Tax Foundation 
have monitored tax policy trends at the Federal and State levels 
and our analysis is guided by the principles of economically sound 
tax policy: Simplicity, neutrality, transparency, and stability. 

To be American is to be a believer in Federalism, and that means 
Congress has its area and the States have their areas. Most of the 
time Congress should let the States do their thing, even if it is bad 
policy. But in a few very important situations, Congress has the 
power and the responsibility to get involved in State tax policy. 
This history is important because it is the original understanding 
of the Commerce Clause. The Constitution was adopted in part to 
give a Federal entity, the Congress, the power to rein in State tax 
authority when it threatens to do harm to the national economy. 
This is a power you have exercised in the past. Page 6 of my testi- 
mony gives some examples. In those cases you balanced, on one 
hand, letting the States have the ability to set tax policies in line 
with their interests so that citizens have choices of different bas- 
kets of goods and taxes and services with, on the other hand, en- 
suring that State tax power does not reach so far as to harm the 
free flow of commerce in the national economy. Indeed, from the 
founding all the way until the 1950’s the rule was simple: States 
cannot tax interstate commerce. We are more nuanced now. Con- 
gress and the courts permit State taxation of interstate commerce 
where it is nondiscriminatory, fairly apportioned, related to serv- 
ices, and imposed on one with substantial presence in the State, 
nexus. 

Now, as I am sure you know, and we have talked about already, 
States have use taxes. These taxes are imposed on items used with- 
in a State upon which sales tax has not been paid. So if I, as a 
D.C. resident, go up to Pennsylvania and buy a pair of blue jeans 
there where they are tax free and bring them back here to D.C. 
where I live, I owe a D.C. use tax of 6 percent and, yes, I owe it, 
not the seller. An economist will argue that I bear the economic 
burden of it, not the seller. 

Now, while the purpose of use taxes is to equalize tax burdens 
and thwart tax competition between States, the issue you are deal- 
ing with today is about purchases made in the same State. Brick 
and mortar retailers rightly point out that when someone buys 
from them they usually pay tax, and when someone buys from an 
Internet retailer, they often don’t pay tax. So perhaps you just let 
the States tax whomever they want. Well, that is the other extreme 
that the Supreme Court warned about in Quill. There are, as we 
have mentioned already, approximately 9,600 sales tax jurisdic- 
tions in the United States, a number that grows by several hun- 
dred each year. There is a chart on page 9 of my written testimony 
that shows that. States have different taxes on different items, 
sometimes even different times of year. Now, I have sat down and 
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read the sales tax statutes for the 46 States that have them, try 
to figure out what they tax and what they don’t, a lot of the rev- 
enue rulings that try to parse out the things that aren’t clear, plus 
there is seven States that let local government set their own sales 
tax basis. We at the Tax Foundation subscribe to a number of the 
sales tax systems and calculation software that we talk about here, 
and it is tough for us to keep up, and we are not also trying to run 
a small business, a small business that needs to know that on Au- 
gust 7th of this year computer microphones in the State of New 
Mexico are not taxed but computer headsets are, that painting can- 
vas is exempt from tax but dry erase boards are taxed, and that 
the rules are completely different the next day on August 8th. 

Now, if you want to do something about that disparity between 
Internet and brick and mortar, while making sure that States can- 
not foist their burdensome and complicated tax systems on out-of- 
State sellers the world over, there are options. I run through them 
on page 15 of my testimony. One of those options, the third one on 
my list, is the bill before you and its companions. On page 16, and 
if you look at anything in my testimony, it is the chart on page 16, 
I list features of effective simplification that should be part of any 
bill authorizing greater State tax power over out-of-State sellers. 
As you can see, this bill before you now comes a lot closer than pre- 
vious efforts. However, there are some things left unchecked 
though. If Congress decides to modify the physical presence rule in 
the limited context of State taxation of use tax from out-of-State 
sellers, Federal standards for simplified sales tax must be an effec- 
tive bulwark against aggressive State tax overreaching. Today with 
new technologies, even the smallest business can sell their products 
and services in all 50 States. The temptation is great to treat inter- 
state commerce like a golden goose to be squeezed. When this be- 
havior is not prevented by Congress or the courts, the results will 
be taxpayer uncertainty, incompatible standards, and harm to na- 
tional economic growth. This temptation can only be countered by 
well thought out, uniform rules imposed at the Federal level. 

Thank you. 

[The prepared statement of Mr. Henchman follows:] 
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Mr. Chairman, Mr. Ranking Member, and members of the Committee: 

l appreciate the opportunity to testify today on Congress's role in die debate over state sales taxation 
of online purchases. In the 7S years since our founding in 1937. the Tax Foundation has monitored 
tax policy trends at the federal and state levels, and our data and research is heavily relied upon by 
policymakers, the media, and the general public. Our analysis is guided by the idea that taxes should 
he as simple, neutral, transparent, and stable as possible, and as a 501(c)(3) non-profit, non-partisan 
organisation, we take no position on any pending legislation. 

We hope that the material we provide will be helpful in the Committee's consideration of the issue. 

Executive Summary 

• After the bitter experience ol the Articles of Confederation, the Constitution empowered 
Congress with the responsibility to rein in state tax overreaching when it threatened to do 
harm to the national economy. 

• Consequently, states were nut permitted to tax items in interstate commerce at all, from the 
Founding until apptoximatcly rhe 1950s. 

• .Since then, .us formally adopted by the U.5. Supreme Court in the Complete Auto decision 
(1977). states may tax interstate commerce so long as the tax is non-discriminatory, fairly 
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apportioned, related to services, and applies only to businesses with substantial presence 
(nexus). 

In a series of decisions, most recently the Quill decision of 1992, the U.S. Supreme Court 
explained that “substantial nexus” for sales/use rax purposes means physical presence of 
property or employees. The Court ruled chat it exceeds to state powers for them to be able to 
demand use tax collection from companies that are not physically present in the state. 

States have sought to overrule the Quill decision, either legislatively (“Streamlined ’) or 
through defiance (“Amazon” tax statutes). The defiance approach in particular has caused 
significant disruption and uncertainty to the economy. 

Every state with a sales tax also imposes a use tax, levied on taxable items upon which no 
sales tax has been paid. In other words, use taxes seek ro thwart competitive pressure from 
other states with lower tax rates. Taxpayer compliance with these protectionist use taxes is 
minimal. (Use tax, with a few exceptions, is imposed on the consumer and not the seller .) 

Congress has passed a number of starutes limiting the scope of state tax authority on 
interstate activities (“preemption”), carefully balancing (1) the ability of states to set tax 
policies in line with theit interests and that allow interstate competition for citizens over 
baskets of taxes and services and (2) limiting state tax power to export tax burdens to non- 
residents or out-of-state companies, or policies that would excessively harm the free-flow of 
commerce in the national economy. 

When a resident of a state purchases from a brick-and-mortar retailer, the)' generally must 
pay sales tax. When the same resident in the same state purchases the same product from an 
online retailer, they often do not pay sales tax. 

Many large Internet retailers ate expanding the number of states in which they have physical 
presence, to enable next-day delivery, but that is not the case for many smaller sellers that 
remain in just one location and ruse common carriers to deliver purchases. 

There are approximately 9,600 jurisdictions in rhe United States that collect sales tax, a 
number that grows by several hundred each year. Subscription tax software is inadequate and 
can be expensive for occasional sellers, and few states provide adequate rax lookup or 
consolidated tax filing options. Sales tax can vary by product, by time, and by location in the 
state. In 7 states, local governments can have a different sales tax base from the state tax base. 
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• Congress has five basic options on how it may proceed: 

o Reaffirm the physical presence rule for sales taxation, and by implication, the disparity 
of treatment between brick-and- mortar sales and Internet sales. 

o Reaffirm the physical presence rule but adopt a new tax approach that mitigates the 
disparity of treatment between brick-and-mortar sales and Internet sales (such as an 
origin-based system or a national sales tax on online purchases). 

o Modify the physical presence rule in the limited context of state collection of use tax 
from out-of-state sellers, by those states that have adopted simplified sales tax systems 
under minimal federal standards, to reduce the harm to interstate commerce. This 
trade-off would replace che check on state power provided at present by the physical 
presence rule. 

o Repeal the physical presence rule without conditions on the states, granting states 
unchecked authority to export tax burdens and damage interstate commerce. 

O Do nothing and risk the continued growth of unchecked and fragmented state 
authority to export tax burdens and damage interstate commerce. 

The Constitution Empowers Congress to Limit State Tax Power When It Seeks to 
Shift Tax Burdens to Non-Residents or Do Harm the National Economy 
What you have before you is not a new issue. Absent congressional or judicial checks, states have an 
incentive to shift tax burdens from physically present individuals and businesses, to those who are 
beyond their borders. Indeed, it was the states’ unchecked behavior in this regard that led to rhe 
Constitutional Convention in rhe first place, hinder the Articles of Confederation, states with ports 
taxed commerce bound for interior states, tariff wars proliferated, and the national economy was 
imperiled.. As Justice Johnson described in 1824, these actions were “destructive to the harmony of 
the states, and fatal to theic commercial interests abroad. This was the immediate cause that led to 
the forming of a convention.” 1 

And so the Constitution was adopted, and through that document, the Congress was granted the 
power to restrain states from enacting laws that harm the national economy by discriminating 


See, e.g., Gibbons v. Ogden , 22 U.S. (9 Wheat.) 1, 224 (1824) (Johnson, J., concurring). 
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against interstate commerce/' James Madison noted that these powers would check the ‘'clamors of 
impatient avidity for immediate and immoderate gain” that drive state legislation discriminating 
against non-residents. 2 3 Justice Story later praised the “wisdom and policy in restraining the states 
themselves from the exercise of [taxation] injuriously to the interests of each other. A petty warfare of 
regulation is thus prevented, which would rouse resentments, and create dissensions, to the ruin of 
the harmony and amity of the states.” 4 * 


So strong was this concern that the rule for a century and a half was tha t states could n ot tax 
interstate commerce at all. Iliis eroded in the 1950s and 1960s as it was recognized that those 
engaged in interstate commerce do enjoy benefits in states where they are present, so it is not unfair 
to have them support those services with taxes. The complete ban on state taxation of interstate 
commerce was abandoned in 1977, replaced by a recognition that resident businesses engaged in 
interstate commerce should pay for the fair share of the state services they consume. In Complete 
Auto Transit, Inc . v. Brady , the U.S. Supreme Court held that states may tax interstate commerce if 
the tax meets a four part test: 6 

• nexus, a sufficient connection between the state and the taxpayer; 

• fair apportionment, the state cannot tax beyond its fair share of the taxpayer’s income; 

• nondiscrimination, the state must not burden out-of-state taxpayers while exempting in-state 
taxpayers; 

• fairly related, the tax must he fairly related to services provided to the taxpayer. 


Before and since Complete Auto , the courts have routinely exercised this power to restrain state tax 
infringements on interstate commerce, and these decisions are one of the more non-controversial 
aspects of constitutional law.' Congress has also been active in this area, legislating limits on state tax 


2 See U.S. CONST, art. I, § 8, cl. .3 (Interstate Commerce Clause): U.S. CONST, art. I, § 10, cl. 2 (Import-Export 
Clause): U.S. CONST, art. I, § 10, cl. 3 (Tonnage Clause); U.S. CONST, art. IV, § 2, cl. 1 (Privileges and Immunities 
Clause); U.S. CONST., amend. XIV, § 1 (Privileges or Immunities Clause). 

3 James Madison, THE FEDERALIST NO. 42 (1788). 

4 1 Story Const § 497. 

3 See, e.g , Freeman v. Hcwit, 329 U.S. 249, 252-53 (1946) (“A State is ... precluded from talcing any action, which may 
fairly be deemed to have the effect of impeding the free flow of trade between Stares”); Leloup v. Port of Mobile, 127 U.S. 
640, 648 (1888) (“No Stare has the right to lay a tax on interstate commerce in any' form.”). 
s 430 U.S. 274 (1977). 

' The power of die federal courts to act when Congress is silent is inferred as an implication of the Commerce Clause, a 
doctrine often referred to as the “dormant” or “negative” Commerce Clause. See, e.g., Willson v. The Black Bird Creek 
Marsh Co., 27 U.S. 245 (1829). The Commerce Clause prohibits states from imposing a tax on activity oui-of-statc 
while leaving identical activity in-state untaxed. See Boston Stock Exchange v. State Tax Comma, 429 U.S. 318 (1977) 
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power where states are incapable of achieving a simplified, uniform system that restrain each state 
from claiming more than its fair share ol taxes on interstate commerce. These have included 
prohibiting state taxes on food stamps, Federal Reserve banks, interstate airline and bus travel, 
satellite services, and nonresident members of the military and nonresident members of Congress. 
Congress has also banned discriminatory srate taxes on federal employees, interstate electricity 
transmission, and interstate railroads (see Table 1). 

This power — to limit state tax authority — is not a power to use lightly. There are many components 
of state tax systems that, frankly, are none of Congress’s business, even if they are good or bad public 
policy. Those aspects of state tax systems that are neither motivated by protectionism nor have the 
effect of raiding revenue from out-of-staters should be left alone as part of our commitment ro fifty 


(invalidating a New York tax imposed solely on activity out-of-state while leaving identical activity in-srate untaxed); 
Westinghouse Elec. Co. v. Tally. 466 U.S. 388 (1984) (invalidating a New York scheme exempting activity in-stare while 
simultaneously imposed a tax on identical activity out-of-state); Bacchus Imports, Ltd. v. Diels, 468 U.S. 263 (1984) 
(invalidating a Hawaii tax imposed on a category of products but exempting activity in-state); Am. Trucking Assn v. 
Schemer, 4 83 U.S. 266 (1987) (invalidating a Pennsylvania scheme imposing fees on all trucks while reducing other taxes 
for trucks in-starc only); New Energy Co. v. Limbach , 486 U.S. 269 (1988) (invalidating an Ohio tax credit to all ethanol 
producers hut disallowed for non-Ohio producers); West Lynn Creamery, Inc. v. Mealy, 51 2 U.S. 1 86 (1 994) 

(invalidating a Massachusetts general tax on dairy producers where rhe revenue was then distributed to domestic daily 
producers); Camps/Newfound/Owatanna, Inc. v. Toum of Harrison, 520 U.S. 564 (1997) (invalidating Maine’s denial of 
the general charitable deduction to organizations that primarily serve non-A4aine residents). But sec Dep 't. of Revenue of 
Ky. v. Davis, 553 U.S. 328 (2008) (upholding Kentucky’s exclusion from tax of interest earned from its state bonds, but 
not other states bonds, on the grounds that Kentucky is acting as a market participant no different from any other bond 
issuer). 

The Import-Export Clause prohibits states from penalizing activity that crosses state lines, particularly imports. 
See, e.g., Muhelin Carp. v. Wages, 423 U.S. 276, 295 (1976) (stating that the Import-Export Clause prohibits import 

taxes that “create special protective tariffs or particular preferences for certain domestic goods ”). Justice Clarence 

Thomas, a critic of dormant commerce clause jurisprudence, nonetheless argues that taxes that discriminate against 
nonresidents should be invalidated by the courts under the Import-Export Clause. See Camps/Newfound/Owatanna, 520 
U.S. at 610 (Thomas, J„ dissenting) (“That the expansion effected by today’s decision finds some support in the morass 
of our negative Commerce Clause case law only serves ro highlight the need to abandon that failed jurisprudence and to 
consider restoring the original Import-Export Clause check on discriminatory srate taxation ro what appears to be its 
proper role.”). 

The Tonnage Clause prohibits charges on shipping freight. 

The Privileges and Immunities Clause of Article IV and the Privileges or Immunities Clause of the Fourteenth 
Amendment protects the right of citizens to cross state lines in pursuit of an honest living. See, e.g . , United Bldg. & 
Constr. Trades v. Mayor, 465 U.S. 208, 21 9 (1984) (identifying “pursuit of a common calling” as a privilege of 
citizenship protected by the Constitution); Saenz v. Roe, 526 U.S. 489 (1999) (invalidating a law that did not restrict 
srate travel per se but discouraged die crossing of state lines with a punitive and discriminatory law); id. at 5 1 1 
(Rehnquist, J., dissenting) (“The right to travel clearly embraces the right to go from one place to another, and prohibits 
States from impeding the free passage of citizens); Erwin Chemerinsky, CONSTITUTIONAL LAW 450 (2d cd. 2002) 

(“The vast majority of cases under the | Article IV| privileges and immunities clause involve scares discriminating against 
out-of-staters with regard to their ability to earn a livelihood.”). 
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simultaneous laboratories for policy experiments, to paraphrase Justice Brandeis.* If bad state policy 
can be corrected by the political pressure of voting resident taxpayers or by the economic pressure of 
the out-migration of people and dollars, it ought to be left to the states to h andle. 


Table I : Examples of Congressional Preemption of State Tax Authority 


4 U.S.C. § 1 1 1 

Preempting discriminatory state taxation of federal employees 

4 U.S.C. §113 

Preempting state taxation of nonresident members of Congress 

4 U.S.C. § 1 14 

Preempting discriminatory state taxation of nonresident pensions 

7 U.S.C. § 20 1 3 

Preempting state taxation of food stamps 

12 U.S.C. § 531 

Preempting state taxation of Federal Reserve banks, other than real estate 
taxes 

15 U.S.C.§ 381 etseq. 

Preempting state and local income taxes on a business if the business’s in- 
state activity is limited to soliciting sales of tangible personal property, with 
orders accepted outside the state and goods shipped into the state. 
(Often referred to as Public L. 86-272.) 

15 U.S.C. § 391 

Preempting discriminatory state taxes on electricity generation or 
transmission 

31 U.S.C. § 3 1 24 

Preempting state taxation of federal debt obligations 

43 U.S.C. § 1333 (2)(A) 

Preempting state taxation of the outer continental shelf 

45 U.S.C.§ 101 

Preempting state income taxation of nonresident water carrier employees 

45 U.S.C. §501 

Preempting state income taxation of nonresident employees of interstate 
railroads and motor carriers, and Amtrak ticket sales 

45 U.S.C. §801 etseq. 

Preempting discriminatory state taxation of interstate railroads 

47 U.S.C. § 151 

Preempting state taxation of Internet access, aside from grandfathered taxes 

47 U.S.C.§ 152 

Preempting local but not state taxation of satellite telecommunications 
services 

49 U.S.C. § 101 

Preempting state taxation of interstate bus and motor carrier transportation 
tickets 

49 U.S.C. § 1513 etseq. 

Preempting state taxation of interstate air carriers and air transportation 
tickets 

49 U.S.C. §40101 

Preempting state income taxation of nonresident airline employees 

49 U.S.C. §401 16(b) 

Preempting state taxation of air passengers 

49 U.S.C. §401 16(c) 

Preempting state taxation of flights unless they take off or land in the state 

50 U.S.C. § 574 

Preempting state taxation of nonresident members of the military stationed 
temporarily in the state 


Source: Tax Foundation compilation. 


However, there are situations where it is viral that Congress use this power, where rhe alternative is 
the problem we experienced as a young country under the Articles of Confederation. While everyone 
is for simple taxes and fair taxes, in practice states look for any advantage or opportunity to shift tax 
burdens from voting residents to non-voting non-residents, to benefit in-state businesses and 


s See New State Ice Co. v. Liebmann, 285 U.S, 262, 31 1 (1932) (Brandeis, J., dissenting) (‘ It is one of the happy 
incidents of the tedeial system that a single courageous Stale may, if its citizens choose, serve as a laboratory; and try 
novel social and economic experiments without risk to the rest of die country.”). 


6 
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individuals by adopting tax policies that discriminate against out-of-state businesses and individuals. 
For all the discussion about how nonresident companies benefit from state services, the real issue 
usually is shifting tax burdens away from voting residents to someone else. As Professor Daniel 
Shaviro has put it, “Perceived tax exportation is a valuable political tool for state legislators, 
permitting them to claim that they provide government services for free.”' Without court 
intervention or congressional action (or the threat of congressional action), efforts to get states to 
solve interstate tax issues have historically failed, because as soon as a stare thinks they can ger a 
bigger share of the pie by breaking the agreement, they do so, and die whole thing unravels. 

As one example, the threat of congressional action by the Willis Commission in 1959 led to die 
adoption of uniform state corporate income tax apportionment rules. This standardization, however, 
only lasted twenty years before Iowa deviated from it to gain an advantage for itself. Many other 
states have followed, and roday, only 1 1 states still adhere to the uniform rule. The trend continues 
to move away from uniformity, not towards ir, despite the existence of voluntary organizations like 
the Multistate Tax Commission (MTC) and the Federation of Tax Administrators (FTA) that exist 
to advance uniformity in such rules. 

Nexus Based on Physical Presence 

We at the Tax Foundation have monitored the increasing use of tax policy by states to do precisely 
what I have described: shift tax burdens from out-of-state businesses and individuals ro benefit in- 
state businesses and individuals, through discriminatory tax policy. These generally involve disputes 
over “nexus” standards: the proper scope of state tax power over non-resident individuals and 
businesses. 

Generally, the historical standard is that states may tax those physically present in die jurisdiction, 
and may nor tax those not physically present. This is premised on a view known as the “benefit 
principle”: that the taxes you pay should roughly approximate the services you consume. State 
spending overwhelmingly, if not completely, is meant to benefit the people who live and work in the 
jurisdiction. Education, health care, roads, police protection, broadband access, etc.: the primary 
beneficiaries are state residents. The “benefit principle” thus means that residents should be paying 
taxes where they work and live, and jurisdictions should not tax those who don’t work and live there. 


' Daniel Shaviro, ‘‘Ail Economic and Political Look at Federalism in Taxation, ' 90 Midi. L. Rev. 895, 957 


(1992). 
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A physical presence standard for state taxation is in line with this fundamental view of taxation. 

Developments have arisen in the three major state tax areas (corporate income tax, individual income 
tax and sales tax), as well as with some other state taxes (such as telecommunications taxes, taxes on 
digital goods, car rental taxes, and so forth). Bills have been introduced in the Congress that seek to 
reaffirm the physical presence rule in these areas (such as BATSA with corporate income tax, Mohile 
Workforce wirh individual income tax). 

Recent Developments in State Sales Tax: Overview 

There are a number of proposals to reverse a series of U.S. Supreme Court decisions (most recently 
the Quill decision of 1992) that prohibit states from imposing sales tax collection obligations on 
businesses with no property or employee in the state. This “physical presence” standard is meant to 
prevent states from shifting tax burdens to non-residents away from residents who arc the primary 
beneficiary of state services, while also protecting the free flow of interstate commerce from the 
compliance costs of non-uniform and numerous (9,600+) sales tax jurisdictions in the United. States 
(see Figure 1, Figure 2, Table 2, and Table 3). 

The steadily increasing growth of Internet- based commerce has however led to frustration with this 
standard, primarily due to disparate sales tax treatment of similar goods within states that has no 
economic basis. This can be addressed while also ensuring that some standard exists to restrain states 
from engaging in destructive hchavior, such as tax exporting to non-voters or imposing heavy 
compliance costs on interstate businesses, that the Congress is empowered to prevent. Further, 
because economic integration is greater now than it has ever been before, the economic costs of 
nexus uncertainly' arc also greater today and can ripple through the economy much more quickly. 

These actions are only the latest chapter in a long saga over the proper tax treatment of sales made 
over the Internet, and an even longer saga over the proper scope of state taxing authority. At its core 
is a dispute over which is more important: limiting state power to tax nonresidents and thus harm 
the national economy, or ensuring that some transactions do not. escape tax because they are 
conducted online. Discussions following a recent compromise in California, driven by the desire of 
large Internet retailers ro expand their physical presence to enable next-day delivery, suggest that 
there are policy options that could achieve both ends. 


8 
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Figure I: New State/Local Sales Tax Jurisdictions Created Each Year 



Figure 2: Sales Tax Jurisdictions with Changes Each Year 


Sales Tax Changes Each Year 

800 797 



Note: All changes by Jurisdiction, including new 
jurisdictions. 

Source: Vertex. 
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Table 2: Example of Sales Tax Complexity: Taxation of a Bottled Frappuccino® 
Beverage Under Current and Proposed State Legislation 


State 

Tax on Bottled 
Frappuccino®? 

Enacted 


Arkansas 

No 

Tennessee 

Yes 

Virginia 

No 

West Virginia 

Yes 

Proposed 

Arizona 

No 

California 

No 

Connecticut 

Unclear 

Hawaii 

Yes 

Illinois 

Yes 

Mississippi 

Yes 

Montana 

Yes 

New Mexico 

Yes 

Oregon 

No 

Rhode Island 

No 

Tennessee 

Yes 

Texas 

Yes 

Utah 

Yes 

Vermont 

Yes 


Source: Scott Drenkard, Overreaching on Obesity: Governments Consider New Taxes on Soda and Candy, Tax 
Foundation Special Report No. 196 (Oct 2011) 

Table 3: Other Examples of Contributors to Sales Tax Complexity 


States With Local Option Sales Taxes: 37 


States That Permit Local Government to Define 
A Separate Sales Tax Base: 7 


States With Sales Tax Holidays: i 7 


10 
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The Quill Decision: Not a Loophole, But a Check on State Power to Export Tax 
Burdens and Do Harm Interstate Commerce 

What is nexus for a remote seller? In 1967, the U.S. Supreme Court held that a business does not 
have nexus with a state if the business has no retail outlets, solicitors, or property in the state, and 
communicates with customers only by mail or common carrier as part, of a general interstate 
business.* 0 Otherwise, the Court concluded, states could "entangle National’s interstate business in a 
virtual welter of complicated obligations to local jurisdictions with no legitimate claim to impose a 
fair share of the cost of the local government.” This decision was reaffirmed after the Complete Auto 
test was announced in 1977.” 

During the 1980s, some academics and many states criticized National Bellas Hess as archaic, 
formalistic, and outmoded. Officials were encouraged to ignore the decision, and some state courts 
disregarded it, even as the number of sales taxes rose from 2,300 to 6,000. Different murky 
definitions of economic nexus have been proposed: 

• Engaged in exploiting the local market on a regular, systematic, large-scale basis. 

• Presence of intangible property or affiliates 

• Number of customers in state, value of assets or deposits in rhe stare, and receipts 
attributable to sources in the state 

• Analysis of frequency, quantity, and systematic nature of taxpayer’s economic contacts with 
the state 

• Derivation of economic benefits from state’s residents 

Defying the Court rulings, North Dakota enacted a law requiring the out-of-state Quill Corp. to 
collect sales tax on its sales to 3,000 in-state customers. Any state that advertised three times in the 
state was liable. In the case, the U.S. Supreme Court reaffirmed National Bellas Hess and Complete 
Auto. There they stated that the physical presence rule "firmly establishes the boundaries of 
legitimate stare authority to impose a duty to collect sales and use taxes and reduces litigation 
concerning those taxes.” Justice Byron White dissenred, arguing two points that continue to be made 
today: (1) injustice that some sales escape taxation and (2) arguing that technological change had 
made discriminatory compliance costs no longer burdensome. 


,c ‘ See National Dellas Hess, Inc. v. Dept, of Revenue of III, 386 U.S. 753, 759-60 (1967). 
1 1 See Nat 'l Geographic Society v. Ca. Bd. Of Equalization, 430 U.S. 551, 559 (197 7) • 

1 ’ See Quill Corp. v. North Dakota, 504 U.S. 298 (1992). 
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The Streamlined Sales Tax Project Has Watered Down Membership Standards in 
an Unsuccessful Effort to Entice More State Members in Its Effort to Change Quill 
Today, there are over 9,600 state and local sales tax jurisdictions in the United States. There are 
different rates on different items, they change frequently, and are not even aligned to 9-digit zip 
codes. States are reluctant to cooperate on even basic rales and definitions. 

The Streamlined Sales Tax Project (SSTP) was launched in 2000 with the mission of getting states 
to adopt changes to rheir sales taxes to make them simple and uniform. SSTP then hopes to 
convince Congress or the courts to overrule Quill and allow use tax collection obligations on out-of- 
stare companies (“Main Street Fairness Act”). 

However, the SSTP has abandoned simplification efforts and any attempt to reduce the number of 
sales tax jurisdictions, instead focusing on uniformity efforts. In many cases, die Project has enabled 
state sales tax complexity by permitting separate tax rates for certain goods. States generally are 
reluctant to yield parochial advantages, even with the possibility' of online sales tax revenue in return, 
undermining their argument to Congress as part of the Main Street Fairness Act that they have 
succeeded in their mission. Large states have generally avoided the SSTP, and membership has been 
stuck at -20 states for some time. Tills in turn has led to impatience from states and others. 

Some States Have Sought to Defy Quill through Unconstitutional Legislation 
In 2008, New York adopted an “Amazon” tax, nicknamed after the Internet retailer as the most 
visible target. The law held that a person or business with no physical presence in the state 
nevertheless has nexus if it (1) enters into agreement with in-state resident involving commissions for 
referring potential customers; and (2) has gross receipts from sales by out-of-state company from 
referrals within the state are more than $10,000 in a 12-month period. 

Amazon.com & Overstock.com responded by terminating affiliate programs in New York, and 
Amazon.com filed a lawsuit in state court. The law was upheld by a trial judge (New York’s trial 
courts arc called the “New York Supreme Court,” causing confusion about who upheld the Amazon 
tax as constitutional); the judge concluded that Amazon. corn’s in-state affiliates are necessary and 
significant to establishing and maintaining out-of-stare company’s market in the state. But because 
they make up only 1.5% of sales, that was the basis for the appeal. The New York Supreme Court, 
Appellate Division ruled in late 2010 that law is not facially unconstitutional but may be 
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unconstitutional for Amazon. The case was remanded to the lower court, but Amazon is appealing 
to state’s highest court, the New York Court of Appeals. The case is ongoing. 

In 2009, Rhode Island and North Carolina adopted identical New York- style laws. Neither has seen 
any revenue and Rhode Island has actually seen revenue loss due to reduced income tax collections 
from terminated in-state affiliates. Laws were also passed in California and Hawaii, but vetoed. (See 
Table 4 for a status of all stare efforts to defy Quill legislatively.) 


Table 4: Status of State Efforts to Defy Quill Legislatively 


Arkansas 

Enacted mid- 201 1. 

California 

Enacted mid-201 1 but effective date postponed after agreement reached with state. 

Colorado 

Enacted 2010. Ruled unconstitutional. 

Connecticut 

Enacted mid-201 1. 

Illinois 

Enacted 2011. Ruled unconstitutional. 

New York 

Enacted 2008. In litigation. 

North Carolina 

Enacted 2009. Ruled unconstitutional. 

Rhode Island 

Enacted 2009. Officials report that the law has reduced state tax collections. May be 
repealed. 


Source: Tax Foundation compilation. Does not include states where legislation was proposed but not adopted. 


In 2010, Colorado considered the same law but faced opposition from in-state affiliates. Instead it 
adopted a law (H.B. 10-1 1 93) designed to push Amazon inro collecting use taxes without explicitly 
requiring it. Any out-of-state retailer that is part of “a controlled group of corporations” with at least 
one member with physical presence in Colorado, all the retailers in the group have nexus with 
Colorado. However, the “only” obligation with this nexus is notification: 

* “(Njotify Colorado purchasers that sales or use tax is due on certain purchases made from the 
retailer and that the State of Colorado requires the purchaser to file a sales or use tax return.” 
Penalty of $5 per failure per customer, plus criminal penalties. 

• '‘[No tify] all Colorado purchasers by January 31 of each year showing such information as the 
Colorado Department of Revenue shall require by rule and the total amount paid by the 
purchaser for Colorado purchases made from the retailer in the previous calendar year. Such 
notification shall include, if available, the dates of purchases, the amounts of each purchase, and 
the categoiy of the purchase, including, if known by the retailer, whether the purchase is exempt 
or not. exempt from taxation.” Must be sent separately from shipments and be by first-class mail. 
CC to State. Penalty of $10 per failure per customer, plus criminal penalties. 
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Amazon.com terminated affiliate programs in Colorado. In January 2010, a federal judge stayed the 
law stayed as probably unconstitutional on First Amendment grounds, and the law was thrown out 
completely in April 2012. lj 

North Carolina followed Colorado by adopting regulation with similar/ notification requirements. 
They demanded out-of-state companies provide them with all customer purchase information dating 
from 2003> by April 19> 2010. Amazon.com and the ACLU filed lawsuit in federal court, arguing 
that “[ejach order of a book, movie, CD or other expressive work potentially reveals an intimate fact 
about an Amazon customer” (see Table 5). 

Table 5: Examples of Purchases Required to Be Disclosed to State Officials under 
the North Carolina Law 

Bipolar Disorder: A Guide for Parents and Families 

He Had It Coming: How to Outsmart Your Husband and Win Your Divorce 

Living with Alcoholism: Your Guide to Dealing with Alcohol Abuse and Addiction While Getting the Alcoholism 
Treatment You Need 

What to Do When You Can’t Get Pregnant The Complete Guide to All the Technologies for Couples Facing 
Fertility Problems 

Outing Yourself: How to Come out as Lesbian or Gay to Your Family, Friends, and Coworkers 
Lolita (1962) 

Brokeback Mountain (2005) 

Fahrenheit 9/ / 1 (2004) 

Source: ACLU brief in the North Carolina case. 

A federal judge struck down the North Carolina regulation as violating First Amendment in October 
2010. In 201 1, Illinois and Arkansas enacted New York-stylc laws (the Illinois law was subsequently 
ruled unconstitutional). California enacted one but after a possible repeal referendum was proposed, 
the state and Amazon.com reached an agreemenr whereby Amazon.com will develop a physical 
presence in the state (/.<?., build warehouses). 

While for the most part unsuccessful, these state efforts have highlighted the desire to modify the 
Quill holding in some way. This pressure is likely to continue. 


1 ' 1 See Mark Robyn, "Colorado Amazon Regulations Ruled Unconstitutional," (Apr. 4, 2012), 
hup:/ /www.taxfoundacion .org/ l> log/s h ow/281 1 1 .hcml 
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Possible Solutions 

Substantial progress has been made in recent months toward possible solutions that could (1) 
simplify sales tax systems and avoid discriminatory compliance costs, (2) eliminate non-neutral tax 
rates on similar products sold by online and brick-and-mortar businesses, (3) limit taxation in a state 
to those residents who enjoy the benefits of state services, (4) prevent multiple taxation of interstate 
commerce, and (5) prevent unconstitutional and fragmented state attempts to impose such tax 
burdens in a destructive mannet. 

Congress has five basic options on how it may proceed: 

• Reaffirm the physical presence rule for sales taxation, and by implication, the disparity of 
treatment between brick-and-mottar sales and Internet sales. 

• Reaffirm the physical presence rule but adopt a new tax approach that mitigates the disparity of 
treatment between brick-and-mortar sales and internet sales (such as an origin-based system 
or a national sales tax on online purchases). 

• Modify the physical presence rule in the limited conrext of state collection of use tax from out- 
of-state sellers, by those states that have adopted simplified sales tax systems under minimal 
federal standards, to reduce the harm to interstate commerce. This tradc-off would tcplace 
the check on state power provided at present by the physical presence rule. 

• Repeal the physical presence rule without conditions on the states, granting states unchecked 
authority to export tax burdens and damage interstate commerce. 

• Do nothing and risk the continued growth of unchecked and fragmented, state authority to 
export tax burdens and damage interstate commerce. 

I’ll focus the remainder of my analysis on the third option, which would allow the states to collect 
use tax from remote sellers on condition that they simplify their sales tax systems in accordance with 
minimum federal specifications. If the Committee is interested in further discussion of the other 
alternatives, wc will be happy to do so. 

The Marketplace Equity Act (H.R. 3179) and Marketplace Fairness Act (S. 1832) ate two recent 
proposals that would eliminate the physical presence rule but otherwise make advances towards 
ensuring that states reduce the burdens associated with collecting their sales taxes. Example 
provisions include requirements that states have a single state-level agency that administer all sales 
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tax rules, offer one tax return and audit for the entire state, require one uniform tax base for the 
entire state, provide software that identifies the applicable tax rate for a sale, including local rates and 
hold sellers harmless for any software errors or mistakes by the state, provide 30 days’ notice of any 
local sales tax rate change, and exempt sellers with a de minimis level of collections. (See Table 6 for a 
comparison.) 


Effective simplification is a necessity for any federal proposal. 

Table 6: Provisions of Current Pending Federal Legislation 


Before Collecting Remote Use Tax, State 

Must... 

Marketplace 
Equity Act 

Marketplace 

Fairness Act 

Main Street 

Fairness Act 

Designate one state entity to collect, process, and 
audit returns for all tax jurisdictions in the state. 


/ 


Establish unified audit of remote sellers for all taxing 
jurisdictions in the state. 

X 


X 

Establish a single tax return for all taxing jurisdictions 

in the state. 


S 

V 

Provide or certify tax collection and remittance 
software. (Note: Not necessarily free software) 

s 

V' 


Hold remote sellers harmless for errors in state- 

provided software. 

v 

V 

s 

Adopt standardized definitions of commonly taxed 
goods. 

X 

X 

S 

Offer immunity to remote sellers who misapply sales 
tax holidays. 

X 

X 

X 

Compensate vendors. 

X 

X 

y 

Offer a single statewide blended rate as an option. 

s' 

X 

X 

Require local jurisdictions to use the state’s sales tax 

base. 

>/ 

s 

/ 

Require local jurisdictions to align geographically with 
5-digit zip codes 

sc 

X 

X 


Legislation explicitly preempts other state efforts to 
force use tax collection by tax out-of-state sellers. 

X 

X 

X 

“Small seller exception” 

$ 1 m in U.S., 

$ 1 00k in state 

$500k in U.S. 

To be set 

Legislation establishes federal court jurisdiction for 
enforcing simplification standards. 

X 

X 

V 


Source: Tax Foundation review of legislation. Main Street Fairness Act review includes only provisions 
incorporated in federal law, not those merely adopted by its Governing Board. 
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All these .simplifications arc desirable, and together would provide a sufficient check on state rax 
overreaching while leasing ample space for states to structure their tax systems and rates in line with 
their own preferences. The only infringement on state sovereignty is an infringement on state power 
to burden interstate commerce with problematic tax policy. 


Congress has passed a number of sutures limiting the scope of state tax authority on interstate 
activities, carefully balancing (1 ) the ability of states to set tax policies in line with their interests and 
rhat allow interstate competition for citizens over baskets of taxes and services and (2) limiting state 
tax power to export tax burdens to non-residents or out-of-state companies, or policies that would 
excessively harm the frcc-flow of commerce in the national economy. A package specifying a floor of 
all the simplifications listed in Table 6 would be welcome and would greatly reduce constraints on 
evnnomic growth. 


Sales Tax: Combined State and Average Local Rates 

Tn Year 2012 


wtvw.T aiFouniiai 


I Bottom Smo 


N6 TAX^S* 

. L" r.. . : foundation 

Note: Some state* levy grot* receipts taxes in addition to sales taxes. See Table 20 for information on post receipts taxes 
(a) City, county and municipal rates vary These rates are weighted by population to compute an average local tax rate (b) Three states collect 
a separate, uniform local* add-on safes tax: California (IX), Utah (1.25%). Virginia (1%) We include these in their sate sales tax. (c) The tales 
taxes «n Hawaii. New Mexico and South Dakota have broad bases that Include many services, so their rates are not strictly comparable to 
other sates. Id) Due to daa limitations, able docs not indude sales taxes in local resort areas in Monaru. |c) Some counties In New Jersey 
are not subiect to the satewvte sales tax rate and collect a local rate of 3 5%. Them average focal score u represented as a negative 
Source- Tax foundation. Sales Tax Clearinghouse 
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State and Local Sales Tax Rates 
As of January 1,2012 



State Tax 


Avg. Local 

Combined 


State 

Rate 

Rank 

Tax Rate (a) 

Rate 

Rank 

Alt 

<4 00% 

38 

4.33% 

8.33% 

8 

Alaska 

None 

46 

1 77% 

1 77% 

46 

Ariz- 

6M% 

9 

252% 

9 12% 

2 

Arlc 

6.00% 

16 

2.58% 

858% 

6 

Calif, (b) 

7 25% 

1 

086% 

8.11% 

12 

Colo 

2 90% 

45 

454% 

7 44% 

15 

Conn. 

6.35% 

II 

None 

6.35% 

31 

Del 

None 

46 

None 

0.00% 

47 

Fla 

6.00% 

16 

0.62% 

662% 

29 

Gx 

■4 00% 

38 

2.84% 

6 84% 

24 

Hawaii (c) 

<4 00% 

38 

0.35% 

435% 

45 

Idaho 

6.00% 

16 

0.02% 

602% 

35 

III. 

6.25% 

13 

1 95% 

8.20% 

10 

Ind. 

7 00% 

2 

None 

7.00% 

20 

Iowa 

6 00% 

16 

0.81% 

681% 

25 

Kans. 

6.30% 

12 

1.96% 

826% 

9 

Ky 

6.00% 

16 

None 

6.00% 

36 

Lx 

4 00% 

38 

4 85% 

8 8S% 

3 

Maine 

5 00% 

31 

None 

5.00% 

43 

Md 

6.00% 

16 

None 

6 00% 

36 

Mass. 

6.25% 

11 

None 

6.25% 

33 

Mich. 

6.00% 

16 

None 

6.00% 

36 

Minn. 

6.875% 

7 

0.30% 

7.18% 

17 

Miss. 

7 00% 

2 

0 004% 

7 00% 

19 

Mo 

4,225% 

37 

3.26% 

749% 

14 

Mont (d) 

None 

46 

None 

000% 

47 

Ncbr, 
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Statement of ike Ta* Fou 


Conclusion 

Businesses throughout our nation’s history have plied their trade across state lines. Today, with new 
technologies, even the smallest businesses can sell their products and services in all fifty states 
through the Internet and through the mail. Business travel is easier than ever before. If such sales, 
travel, or activity can now expose these businesses to tax compliance and liability risks in states where 
they merely have customers, they will be less likely to expand their reach into those states. Interstate 
commerce is not a golden goose that can be squeezed without advetse effects on economic growth. 
Unless a single uniform nexus standard is established, the conflicting standatds will impede the 
desire and the ability of businesses to expand, which harms the nation’s economic growth potential. 

We at the Tax Foundation track the numerous rates, bases, exemptions, credits, adjustments, 
phaseouts, exclusions, and deductions that litter our federal and state tax codes. Frequent and 
ambiguous alterations of tax codes and the confusion they cause arc a key source of the growing rax 
compliance burden. We have several staffers as well as computer-based and publication subscriptions 
dedicated to being up to date and accurate on the frequent changes to the many taxes in our 
country', but even we have trouble doing it. It would be extremely difficult for individuals and 
businesses who are in business to sell a good or service, not to conduct tax policy research. 

Congress can obtain evidence from interested stakeholders and take political and economic factors 
into consideration when developing new rules of taxation. The Supreme Court, by contrast, must 
develop broad doctrine in a case-by-case fashion, based on the facts of the particular case before 
them. (Additional ly, the Court seems to have ail aversion to rax cases in general and these type of tax 
cases in particular.) This is why congressional action, which can be more comprehensive and 
accountable than judicial action, and can better address issues of transition, retroactivity, and de 
minimis exemptions, may now be die best vehicle fot preventing burdens to interstate commerce. It 
is up to Congress to exercise its power to protect interstate commerce. 

We now live in a world of iPods, telecommuting, andAmazon.com. It is a. testament to the Framers 
that theit warnings about states’ incentives to hinder the national economy remain true today. 

Some may argue that faster roads and powerful computers mean that states should now be able to 
tax everything everywhere. While some constitutional principles surely must be revisited to he 
applied to new circumstances, the idea that parochial state interests should not be permitted to 
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Statement of the Tax Foundation 


burden interstate commerce remains a timeless principle regardless of how sophisticated technolog}' 
may become. 


Sales Tax Rates 



by tip code 
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About the I ax Foundation 

The Tax Foundation is a non-partisan, non-profit research institution founded in 1937 to educate taxpayers 
on rax polio'. Based in Washington, D.C.. our economic and policy analysis is guided by (he principles of 
sound tax policy: simplicity, neutrality, transparency, and stability. 

About the Center for Legal Reform at the Tax Foundation 
The Tax Foundation's Center for Legal Reform educates the legal community and the general public about 
economics and principled tax policy. Our research efforts focus on the scope of taxing authority, the 
definition of tax, economic incidence, and taxpayer protections. 
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Mr. Coble. Thank you, Mr. Henchman. 

Mr. DelBianco. 

TESTIMONY OF STEVE DelBIANCO, EXECUTIVE DIRECTOR, 

NetCHOICE 

Mr. DelBianco. Thank you, Mr. Chairman, Ranking Member 
Conyers, Members of the Committee. I also speak today for mem- 
bers of a new coalition, the True Simplification of Taxation, which 
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includes the American Catalog Mailers, the Direct Marketing, and 
the Electronic Retailing associations. It must be incredibly hard to 
get a handle on this issue when you hear such contradictory facts 
and counter arguments. I personally have really enjoyed debating 
this on some of the TV talk shows, but I have to admit it is not 
very enlightening to anybody who watches it. You deserve some 
straight answers today. 

So, first, is this legislation really about equity and fairness? Eq- 
uity is when everyone plays by the same rules, and that is the situ- 
ation today. Every online and catalog retailer, just like every store, 
collects sales tax for every place they have a physical presence, but 
this bill requires remote businesses to pay sales tax based on 
where the customer lives. Now, if you really wanted equity, let’s 
force all stores to do sales tax that same way. So think about the 
outlet malls on 1-95 or the souvenir shops in downtown Washington 
where nearly all the customers come from out of State. Equity 
would mean, what, requiring their customers to show an ID so the 
clerk could figure out the sales tax where they live and file a re- 
turn where they live? No, that is ridiculous. You wouldn’t do that. 
But that is the unfair burden this legislation would impose on on- 
line and catalog sellers in other States. 

We talked a lot about Quill, and in Quill the Court said it was 
concerned not so much by fairness as by, quote, concerns about the 
effects of State regulation on the national economy, end quote. 
Well, our national economy is an area where the U.S. leads the 
world, but we are also number one when it comes to the complexity 
of our State sales taxes. Number two is the European Union, who 
has just 27 VATs, but our 46 States are approaching 10,000 juris- 
dictions, and each gets to have up to two different tax rates, yet 
this legislation endorses this State tax disaster and it forces busi- 
nesses in other States to comply. 

Question, would it be fair and equitable if Congress passed this 
Marketplace Equity Act? First, would it be fair to senior citizens 
who use catalogs and mail checks with their orders? Here is a cata- 
log, Mr. Chairman, from National Wholesale established in 1952 in 
North Carolina, and with 200 employees today. They sell sensible 
clothing and shoes for senior women. The average age of their cus- 
tomer is 70years old, and 40 percent of them pay by check with a 
mail-in. National collects sales tax for North Carolina but not for 
customers in other States. It just isn’t fair to ask a grandmother 
to fill out this form in a way that causes her to search through 46 
different States and thousands of jurisdictions to find the tax rate 
applying to her and put it on her form. 

Second, would this bill be fair to a small business? This bill has 
a $1 million small seller exception, but that is not nearly high 
enough since $1 million is just a tiny little operation, and let me 
explain. Out of a million in gross sales, that business is going to 
pay $750,000 or so for cost of sales, they will pay $70,000 more for 
marketing, advertising, travel to trade shows, 60K for computers 
and programming and web site, another $50,000 for supplies, in- 
surance, shipping, and accounting. If there is anything left, they 
might be able to pay an employee or two. A million retail sales is 
still just a mom and pop operation, and it is not fair to hit them 
with new costs for software, customer support, and accounting. 
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What is a more reasonable small business exception? Take a look 
at the top 500 e-retailers. They account for 90 percent of the uncol- 
lected sales tax last year. Number one was Amazon at nearly $50 
billion, number 500 was a small firm at $15 million. You could 
spare businesses on that long tail to the left of the $15 million and 
still let the States collect 90 percent of their tax. 

So, third, would it be fair to a business who is just big enough 
to get over the small threshold? A one-State business would be 
forced to pay for all States. They need radical simplification and 
they need reduced administrative burdens, but this bill leaves out 
true simplification. It is not fair, for instance, for a business in your 
State to have to file 46 different tax returns every quarter and be 
subject to 46 separate audits every year. These are just two of the 
eleven missing simplifications that we detail in our testimony. 

So to conclude, really, these tax fairness bills aren’t so fair after 
all, and they would unmistakably create a new tax on America’s 
businesses. State sales tax is due from the business who made the 
sale, whether or not they pass the tax on to the consumers. Most 
States call it a business privilege tax for the privilege of doing busi- 
ness in their State. It is due from the business. So for businesses 
in every State, even States that don’t have a sales tax of their own, 
this bill would authorize a uniquely complex and new tax burden. 

So, in closing, please keep in mind the costs on American busi- 
nesses if you were to empower States to export their tax burdens 
to external businesses. And please compare that to the potential 
new taxes which, at most, would be less than 1 percent of total 
State and local tax revenue. Compare those two, and I think you 
will conclude that the juice just isn’t worth the squeeze, and I sin- 
cerely look forward to your questions. 

[The prepared statement of Mr. DelBianco follows:] 
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Chairman Smith, Ranking Member Conyers, and members of the committee: thank you for holding this 
hearing on HR 3179 and the "internet tax" debate. My name is Steve DelBianco, and I serve as Executive 
Director of NetChoice, a coalition of leading e-commerce and online companies promoting the value, 
convenience, and choice of Internet business models. NetChoice members include industry leaders such 
as eBay, Expedia, Facebook, LivingSocial, NewsCorp, Overstock, Verisign, and Yahoo, plus several 
thousand small businesses that go online to reach their customers. 

NetChoice has been deeply engaged on Internet tax issues for over a decade, including recent media 
debates in the Wail Street Journal and on CNBC, Marketplace radio, CNN, and PBS. Since 2004, we have 
participated in meetings of the Streamlined Sales Tax Project (SSTP), a long-term effort that HR 3179 
seeks to sweep aside. 

NetChoice is a founding member of TruST, the coalition for True Simplification of Taxation, a new group 
whose association members also include: the American Catalog Mailers Association; the Direct 
MarketingAssociation;andthe El ectron icRetailingAssociation. ( www.True S irnpSjfication.or g) Each 
coalition member has submitted written statements for today's hearing, and we respectfully ask that 
their statements be included as part of the hearing record. 

In this testimony we are discussing legislation that would authorize states to impose sales tax 
obligations on out-of-state businesses (HR 3179). Our major points are: 

1. For businesses without stores or distribution centers in multiple states, HR 3179 would allow 
states to impose a new tax with uniquely complex burdens of nearly 10,000 tax jurisdictions in 
46 states. 

2. HR 3179 does not require nearly enough sales tax simplification to justify imposing significant 
new burdens on out-of-state businesses. 

3. The new tax burdens imposed by HR 3179 are not justified by anticipated revenue, since total 
potential sales tax on all consumer e-commerce is well below one percent of total state & local 
tax revenue. 

4. HR 3179 does not adequately protect America's small businesses, for whom new collection 
burdens would be disproportionately complex and expensive. 


1 
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The House Judiciary committee is ideally positioned to deliberate whether to expand state taxing 
powers to include out-of-state businesses and citizens. To help with that deliberation, we begin with 
some straight answers to critical questions. 

Why don't online retailers pay sales tax to every state? 

Last November, the editors of the Wall Street Journal asked NetChoice whether all online retailers 
should have to pay sales tax to every state. My argument in the published debate began with this: 


Should online retailers have to collect sales tax? Yes, and they already do. 

Just like all retailers, online stores must collect sales tax for every state where they have 
a physical presence. That’s why Amazon.com adds sales tax to orders from customers 
in the 5 stales where it has facilities. But Amazon and online retailers aren’t required to 
collect tax for other states, leaving those customers to pay a “use tax” that states rarely 
enforce against individual taxpayers. This framework frustrates state tax collectors and 
businesses that compete with online retailers. But when we learn how this physical 
presence requirement evolved, il becomes clear why we should retain this standard for 
imposing new tax collection burdens on online retailers. 1 

As members of this committee know, today's physical presence standard is based on Article 1 of the US 
Constitution, designed 225 years ago to stop states from impeding interstate commerce. The 
Commerce Clause was a necessary condition to unite the independent colonies, since they had a legacy 
of imposing customs duties and trade barriers to favor in-state businesses. 


Fast-forward to the 1960s, when state tax collectors wanted catalog retailers to collect their sales taxes, 
even where those catalogs had no operations in the state. The US Supreme Court relied on the 
Commerce Clause in deciding that states could not impose tax collection requirements on catalogs 
"whose only connection with customers in the State is by common carrier or the United States mail." 2 


In 1992, the Supreme Court took another look at tax collection by an office products catalog company by 
the name of Quill. 3 Seeing a patchwork of rates and rules for several thousand sales tax jurisdictions, 


1 Steve DelBianco, Should States Require Online Retailers To Collect Sales Tax?, Wall Street Journal {Nov. 14, 2011) {emphasis 
added). 

2 Nat'l Bellas Hess , Inc. v. Dept of Rev. of III., S86 U. S. 753 at 758 {1967). 

3 Quill Corp. v. North Dakota, 504 U.S. 298 (1992). 
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the Court again held that requiring out-of-state companies to collect and remit taxes was so complicated 
that it presented an unreasonable burden on interstate commerce. 

Moreover, the Supreme Court was not moved by the state's argument 
that computer technology created the necessary simplification Instead, 
the Supreme Court acknowledged the lower court's finding that advances 
in computer technology had eased the burdens of tax collection, but still 
found the requirement of tax collection unduly burdensome.* 

Quill was not concerned with "fairness." While some argued fairness as 
justification for tax collection, "(i]n contrast, the Commerce Clause and its 
nexus requirement are informed not so much by concerns about fairness for the individual [state] as 
by structural concerns about the effects of state regulation on the national economy 

Quill Is the law of the land today, protecting businesses from sales tax imposition by states where that 
business has no physical presence, while requiring businesses to pay sales tax for every state where they 
do have a physical presence. 

Would HR 31 79 create a new tax ? 

State sales tax laws put obligations on both buyers and sellers in order to maximize tax revenue 
collection. States levy a sales tax on sellers within their jurisdiction, and it's up to the seller whether to 
pass that tax along to buyers. Most sellers do pass the tax along to buyers, whether at the cash register, 
online, or over the phone. But after an audit, a seller is liable for any sales tax they were obliged to 
collect but failed to do so, even when the seller can't recover the tax from those previous customers. 

For example, Michigan "sales tax" is actually a tax on the privilege of doing business in the state: 

... there shall be collected from all persons engaged in the business of making sales at retail, by 
which ownership of tangible personal property is transferred for consideration, an annual tax 


* See Quill Carp v North Dakota, 504 U.S, 298 at 313 FN 6 (1992) 
5 Id. at 312 (emphasis added) 
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for the privilege of engaging in that business equal to 6% of the gross proceeds of the business, 
plus the penalty and interest if applicable ... 

As in all state sales tax statutes, the Michigan sales tax is the personal liability of the seller. The seller is 
allowed, but not obligated, to pass the tax along to the consumer. Today, only businesses that have 
presence in Michigan are required to pay a tax for the privilege of engaging in business there. HR 3179 
would enable Michigan to impose its "privilege" tax on businesses with no facilities, no vote, and no 
voice in Michigan. The fact that the tax can be passed on to Michigan consumers does not make it any 
less a new tax burden for businesses all over the country. 

Arizona and California use the same approach, imposing their sales tax for the "privilege" of selling 
goods to state residents, even if shipped via common carriers: 

"The Arizona transaction privilege tax is commonly referred to as a sales tax; however, the tax is 
on the privilege of doing business in Arizona and is not a true sales tax. Although the transaction 
privilege tax is usually passed on to the consumer, it is actually a tax on the vendor." 

California: "The sales tax portion of any sales and use tax ordinance adopted under this part 
shall be imposed for the privilege of selling tangible personal property at retail" 6 * 8 

Clearly, sales tax is due from sellers whose activities or locations create enough of a physical presence 
for a state to impose collection obligations. But if Congress overturns the Quill standard, businesses 
would be forced to pay a new tax to states where they have no physical presence. Most of those 
businesses would pass the tax along to their customers, but make no mistake about it - the states will 
demand that businesses pay the new tax — whether or not their customers were charged. 

Haven't states simplified their sales tax systems? What about the SSTP initiative? 

The Supreme Court's Quill decision also made it clear that states could simplify their sales tax systems 
and come back to the Supreme Court and show that they have truly eliminated the unreasonable 
burden on interstate commerce. 


6 Michigan Compiled Laws Of 1979, Chapter 205 Taxation, General Sales Tax Act, § 205.52] 

htt p://www.azdor.ROv/bus i ngssA r ansa ction privileaetax.aspx 

8 h Up : / /w w w . bo e . c a . go v/1 a wg u i de s/b u si n ess/c u rre nt/b t Ig/ v o 1 1 /u Is utl /7 202 . h t m I 
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But instead, a handful of states chose to skip the harsh judgment of the Court and go directly to 
Congress to request the power to impose these burdens on out-of-state businesses. Their efforts began 
a decade ago with the Streamlined Sales Tax Project (SSTP) 

Despite a decade of concerted effort, the actual simplifications achieved by the SSTP are not nearly 
sufficient to justify Congress abandoning its role In protecting interstate commerce. Rather, the SSTP 
has shown that simplification has become just a slogan - not a standard. 

First, critics cite the fact that SSTP originally promised just one 
tax rate per state, but now accommodates over 9,600 local 
jurisdictions, 9 each with its own tax rates and sales tax 
holidays. That's up from 7,800 jurisdictions in the 20 years since Quill, and still growing. This makes the 
US a true outlier when it comes to sales tax jurisdictions. The European Union has 27 jurisdictions for 
Value Added Tax (VAT) and India lets each state have a single tax rate, but we are the only country 
where sales tax is controlled at the local government level. 

Second, the SSTP has abandoned many of its original simplification requirements. For example, the SSTP 
no longer contains required compensation for all retailers and has all but eliminated the small seller 
exception. In an effort to attract states with origin sourcing, the SSTP abandoned one sourcing rule and 
now allows both origin and destination-based regimes. To entice Massachusetts to join SSTP, the 
Governing Board voted to allow thresholds for certain clothing Items, even though thresholds were one 
of the most complex elements it pledged to simplify. (Notwithstanding this allowance, Massachusetts 
has not jet joined SSTP.) 

Despite these concessions, less than half of eligible states have joined SSTP (only 22 full member states 
in SSTP, out of 46 states that have sales tax). 


Unique Tax Jurisdictions 


00 961416 


il 


’ "Vertex Press Release IMar. 21, 2012), available at hltp://www vertexlne.eom/pcemoom/PDf72012/verrex-addrt:v , 
ripansing.pdl {"At the end of 201 1, there were over 9,600 taxing jurisdiction* across the U-$, with an average of 651 new and 
changed sales and use tax rates per year "), 
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Why is SSTP losing momentum when states expect to receive billions of dollars in new tax revenue? 

Some argue that SSTP is losing momentum because non-member states are reluctant to let unelected 
tax administrators make decisions about tax rules and determine compliance. More likely however, 
SSTP is losing momentum because states began to see the revenue estimates as wildly inflated. 

A simple calculation using government data shows that the maximum sales tax potential for consumer 
e-commerce is less than one percent of total state and local tax revenue: 


Start with the US Department of Commerce's 2010 Electronic Commerce Industry Assessment, 
which reported total retail e-commerce of $169 billion. 10 


Apply an average tax rate of 7 percent, giving total potential sales tax of $11.8 billion. 

Divide that by total state and local tax revenue in 2010, reported as $1.3 trillion by the 
Commerce Department. 


The result is clear: the maximum potential sales tax on all e-commerce is less than one percent of state 


& local tax revenue — assuming that no sales taxes are collected by e-retailers. 

But under Quill, e-retailers already collect sales tax for states where they have 
physical presence, as seen in the table at right. NetChoice commissioned a 
study by economists Robert Litan and Jeffrey Eisenach to determine where e- 
retailers were already collecting sales tax for web sales. 

They concluded that uncollected sales tax on e-commerce in 2010 was $4.2 
billion nationwide, or less than one-third of one percent of total state and 
local tax revenue. 12 This relatively small incremental revenue does not 
justify a dramatic expansion of state taxing powers and new collection 
burdens on remote businesses. 


Company 
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Apple 
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OfficeMax 

46 
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Costco Wholesale 
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J,C Penney 

40 

HP Office 

46 
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Target 

40 
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0 


10 US Census Bureau E-Stats, http:// ww w. c e ns u s . go v/eco n/ estats/2C 10/2 0 1 0 re po rtfi n a I . p df 

11 U S Ce ns us Bureau E-Stats, http://www2.census.gov/Rovs/utax/2011/q2tl.pdf 

12 Eisenach & Litan, Uncollected Sales Taxes On Electronic Commerce: A Reality Check, Empiris LLC {Feb. 2010), available at 
http://bit.ly/EisenStudy. 
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Isn't there increased momentum to overturn Quill? 

Recently, despite flagging momentum and diminishing revenue estimates, members of this committee 
have surely noticed increased lobbying efforts to overturn Quill's physical presence test and authorize 
states to collect from remote retailers. Aside from the usual tax proponents in state government, the 
renewed push is coming from big-box retailers. 

Big-box retail chains are pushing hard for federal legislation for a simple and predictable reason: it 
serves their interests. Even a little simplification helps a big-box retailer who must already collect tax for 
most states, as seen in this list. Big-box retailers now have expansive web-stores of their own and give 
customers the convenience of doing pickups and returns at their local stores. These chains use plenty of 
local public services wherever they have stores, so they must collect sales tax in all their states - as 
required under current law. The Eisenach study looked at sales collection practices for the top 500 e- 
retailers, and found that 17 of the top 20 already collect in at least 38 of the 46 sales tax states. 

Another way that overturning Quill would also help big-box retailers is that it would force tax collection 
costs on their biggest online competitor, Amazon. 

Why would Amazon.com support overturning Quill? 

Big-box retailers have aggressively gone after Amazon in the states, lobbying for new "Amazon Tax" laws 
declaring that Amazon already has physical presence by virtue of its advertising affiliates, distribution 
centers, or other subsidiaries in the state. The big-box retailers also lobbied for a new tax reporting law 
in Colorado, which was enjoined by a federal court as a violation of the Commerce Clause. 13 Despite the 
setback in Colorado and pending court challenges of the "Amazon Tax" in New York and Illinois, this 
aggressive and expensive state lobbying campaign has succeeded in creating well-publicized tax 
compliance problems for Amazon. Those problems have helped to drive Amazon to support federal 
legislation to overturn Quill. 

But there's another reason for Amazon's about-face: the company is changing its business model by 
adding distribution centers in new states to enable faster delivery to customers. Amazon is also adding 


13 See Order of Ct., The Direct Marketing Ass'n v. Huber {U.S. Dist. Ct. Colo. Mar. 30, 2012 ), and see 1 Colo. Code Regs. § 201- 
1:39-21-112.3.5 (2010). 
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drop-boxes in convenience stores and marketing daily deals to local merchants. As a result, Amazon will 
have physical presence in 14 states by 2014 14 - requiring Amazon to collect sales tax for more than half 
of oil Americans . And as Amazon opens more distribution centers across the country they will continue 
to increase their tax collection requirements. 

Like the big-box stores, Amazon would reduce its tax compliance costs if states adopted even tiny steps 
toward simplification. Moreover, Amazon and big-box chains benefit if Congress allows states to impose 
new tax collection burdens on their smaller online-only competitors. 

To impose expensive collection burdens on small sellers would be grossly unfair, which brings us to the 
aspect of "fairness" in the debate over new Internet sales taxes. 

Is this debate really about "fairness"? 

The Constitution's Commerce clause is not about ensuring fairness. As explained above, it was all about 
preventing unreasonable barriers to interstate commerce, such as the customs duties imposed by the 
independent states before they united. In fact, Quill explicitly dismissed the fairness argument, saying 
the "Commerce Clause and its nexus requirement are informed not so much by concerns about fairness" 
but rather "the effects of state regulation on the national economy." 15 

"Fairness" is what you get when everyone plays by the same rules. And today, with Quill in place, all 
online and offline businesses play by exactly the same rule: all retailers collect sales tax for every state 
where they choose to have a physical presence. 

Ironically, in many states the fairness argument cuts the other way. A retail store on main street collects 
sales tax for just the one jurisdiction where it's located. But an online retailer operating right upstairs 
must collect and remit for each of the local towns and counties whenever it ships within the state. In 
some states that means collecting for several hundred local tax jurisdictions, each with its own rates and 
rules. Yet when customers from surrounding towns walk in the door, the store collects and files only in 
the local jurisdiction. 


By 2014 Amazon will collect and remit sales taxes in the following states California, Indiana, Kansas, Kentucky, North Dakota, 
New York, Pennsylvania, South Carolina, Tennessee, Virginia, and Vermont. 

15 Quill , 504 U.S. at 312. 
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Again, all retailers collect sales tax for every state where they choose to have a physical presence. I say, 
"choose" because it is the business that chooses whether to be just an online retailer or to operate 
physically in multiple states. When a business chooses to open stores or put sales reps in another state, 
it accepts the obligation to collect that state's sales tax. 

And there's actually little evidence that retailers who do collect sales tax are losing significant sales ta 
catalog and online retailers wha collect sales tax only far their home state customers. 

That makes sense, since sales tax and shipping costs aren't added until a consumer's online shopping 
cart goes to checkout. So comparison shoppers are usually comparing prices before adding any tax and 
shipping charges. Moreover, online shoppers usually pay shipping and handling charges that offset any 
tax that's not collected on most commodities. Most shoppers go online for the convenience and 
selection availability, not to avoid taxes. And while small and expensive electronics are a notable 
exception, tax proponents have shown no data indicating that significant numbers of electronics 
shoppers deliberately choose out-of-state online retailers just so they can avoid paying sales tax. 

The argument that remote sellers have an unfair advantage just doesn't hold up. Paying sales tax for 
thousands of jurisdictions in 46 states is far more expensive and complex than paying sales tax for a 
single jurisdiction on over-the-counter purchases. Moreover, state and local governments often 
provide incentives and benefits to in-state retailers, such as tax increment financing, transportation 
improvements, worker training subsidies, grants, tax credits, etc. None of these benefits are available 
to out-of-state businesses. 

e-Commerce is the best hope for Main Street to compete with Big-Box Stores 

Those who make the fairness claim about online versus offline are missing the far greater fairness 
concern of smaller retailers competing against big-box chain stores. 

For decades, "main street" retailers have been getting battered by Walmart and other national chains. 
To survive, many main street retailers have gone online with their own web stores or with e-commerce 
platforms to serve repeat customers and to find new customers across the country. For example, the 
specialty retailer SilverGallery.com has a warehouse and store — located on Main Street — in 
Waynesboro, Virginia. SilverGallery, which was featured in a Wall Street Journal article last year, does 
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some walk-in trade, but most sales come from their web store and other online channels. 16 Online sales 
growth enabled SilverGallery to buy their building and increase employment, right there on Main Street. 

The last decade has seen another body blow delivered by big-box chains, who integrated their website 
operation with their stores in every city and town. Customers love the savings of doing in-store pickups 
to avoid shipping charges. And they love the convenience of returning online purchases to stores for 
exchange or credit - instead of packaging returns and standing in line at the post office. But small 
sellers like SilverGallery can't afford to open stores in every state. It's yet another advantage that big 
retailers have over small businesses with websites. The big chains also negotiate much lower rates for 
advertising, shipping costs, and health insurance, too. 

Next comes the knockout punch for small retailers. Overturning Quill may be good news for big-box 
retailers with websites, since they already have to collect in nearly all states. But overturning Quill will 
definitely raise costs and prices for small businesses that compete - and survive - via their web and 
catalog sales. 

What is the impact on small businesses if they are required to pay sales tax to 46 states? 

What costs would a small business face if Congress forced them to pay sales tax to all 46 states? The 
SST's own Cost of Collection 17 study found that a small business (under $1M in annual sales) spends 17 
cents for every tax dollar it collects for states. And even if tax software works as promised, that only 
helps with 2 cents of the 17 cents in costs per dollar collected. That leaves small businesses with a 15% 
cost burden on every dollar they collect, for things such as: 

* Paying computer consultants to integrate new tax software into their home-grown or 
customized systems for point-of-sale, web shopping cart, fulfillment, and accounting 

* Training customer support and back-office staff 

* Answering customer questions about taxability of items, or sales tax holidays in remote 
jurisdictions 

* Handling audit questions from 46 states 

* Paying accountants and computer consultants to answer all these questions 


16 See Angus Liten, Sales-Tax Measures 'to Cost Us Big', Wall. St. Jo. {Dec. 1, 2011). 

1 7 A vailable of htt p :// w w w . n e tc h oi ce . o rg/w p-c o nt e nt/ u p I o a ds/c ost-of- collection-study-sstp.pdf. 
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These collection burdens will be a big problem for small catalog and online businesses that collect only 
their home-state sales tax today. Ask any small business, on Main Street or online, and you'll learn it's 
hard enough to collect sales tax for one state, let alone all 46 states with sales tax laws of their own. 

With that understanding of what small online businesses would face from overturning Quill, it's easy to 
see why House Judiciary Committee members Coble, Griffin, Lundgren, Lofgren, Marino, and 
Sensenbrenner co-sponsored a resolution to protect our nation's Internet entrepreneurs from new tax 
collection burdens. H. Res. 95 is titled "Supporting the Preservation of Internet Entrepreneurs and Small 
Businesses," and its main point is this simple pledge: 

Congress should not enact any legislation that would grant State governments the authority 
to impose any new burdensome or unfair tax collecting requirements on small online 
businesses and entrepreneurs, which would ultimately hurt the economy and consumers in 
the United States. 18 

The bottom line on "fairness" is that big-box retailers have wielded that term for their own benefit, to 
the detriment of any small retailers they haven't already extinguished. 

HR 3179 is not an improvement on Quill's physical presence standard. 

The actual simplification required in HR 3179 is not nearly sufficient to convince Congress that it should 
abandon its Constitutional role in protecting interstate commerce. 

Fortunately, Congress can afford to take the time to design legislation that requires real simplification 
and makes states accountable to these requirements. As noted above, the uncollected taxes are far 
lower than tax advocates have claimed: uncollected sales tax on consumer e-commerce is under one 
percent of all state and local taxes. And the uncollected amounts are not growing as fast as tax 
advocates have claimed, since the fastest growth in e-commerce is among multi-channel retailers who 
already collect for states where they have stores - 17 of the top 20 e-retailers collect for at least 38 of 
the 46 sales tax states. 19 And Amazon.com will collect for over half the US population by 2014 - under 
the Quill standard of physical presence. 


R H. Res. 95, 112th Cong. (2011) (emphasis added). 

19 Eisenach & Litan, Uncollected Sales Taxes On Electronic Commerce: A Reality Check, Empiris LLC {Feb. 2010), available at 
http://bit.ly/EisenStudy. 
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However, if Congress is determined to overturn Constitutional protections for interstate commerce, it 
must exempt small businesses, require states to adopt minimum simplification requirements, and create 
fair procedures to resolve sales tax disputes between states and taxpayers. Each of these points are 
covered below. 

HR 3179 does not include adequate protection for small businesses 

HR 3179 includes a small seller exception that is appropriately mandated by Congress, as opposed to 
other legislation that leaves it to state tax administrators to set the exception level. But HR 3179 sets 
the exception threshold at just $1 million in annual remote sales, a number that is far too low for 
retailers, whose entire expense and payroll must be paid from the margin on sales: 

* $1 million in gross sales times 25% average gross margin leaves just $250,000 to cover all costs 
of running the entire business. 

♦ Those costs include advertising, rent, supplies, insurance, shipping, computers and 
programming, website, accounting, communications, travel, etc. 

• If there's anything left after paying those costs, this business might be able to pay an employee 
or two. 

Make no mistake about it — $1 million in retail sales is still just a "mom and pop" operation. The Small 
Business Administration says a "small" retailer is one with annual sales 20 to 30 times larger than the 
threshold in HR 3179. The small business tax bill recently passed by the house set a small business 
threshold at 500 employees, whereas only a few employees could be carried by a retailer with just $1 
million in sales. 

One way to set a more realistic small seller exception is to exempt all businesses that are out on the 
"long tail" in terms of e-retail sales. For example, Internet Retailer publishes a Top 500 Guide each year, 
ranking the nation's largest retailers on their US e-commerce sales. For 2011, the #1 e-retailer was 
Amazon.com, at $48 billion in e-retail sales. Number 500 had just $15 million in remote e-retail sales. 

In total, the Top 500 had $181 billion in e-retail sales. 

Economists Eisenach and Litan started with this Top 500 Guide when analyzing where each retailer 
already collected sales tax under Quill's existing physical presence standard. Using their analysis, we 
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estimated that the Top 500 were responsible for 93% of the uncollected sales tax on US e-commerce in 
2011, as shown in the graph below** (netchoice.org/top50Qcqliect). 
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Congress could set a small seller exception that adjusts with inflation and retail trends by exempting 
sellers below the Top 500 cutoff from the previous year Under this method, the small se ller exception 
for 2012 would have been $ 15 mi llion in annual sales. That would leave exempted retailers with a more 
reasonable gross margin to cover expenses, while allowing states to recover over 90 percent of the 
uncollected sales tax on e-retail. 

HR 3179 fails to require true tax simplification or reduce administrative burdens 

Congress should require robust minimum simplifications before overturning the Quill standard of 
physical presence for states to impose sales tax on remote businesses. Previous Congressional 
legislation to overturn Quill included as many as 16 minimum simplification requirements that SSTP 
states would have to honor. But HR 3179 requires only 3 measures and they lack essential provisions 


>4 Top 500 e-Retailer* and total e -commerce tales from internet Retailer, Top 500 Guide, p 32 (2012 Ed't*on| Top SOO e 
retailei ta* collection from Eisenach & man, Uncollected Sales Taxes On Electron* Commerce A ReaHly Check, p.17. 25 (feb 
2010|, available at Mip //bit ly/EisenStudy 
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Minimum Simplification Requirements lacking in HR 3179: 

• Remote retailers should not be subject to audits from 46 separate state tax authorities. 
States should respect the outcome of a single audit by any state, on behalf of aM states. 

• Remote retailers should be allowed to use a single sales tax rate for remote sales made into 
each state, which was the original goal of the SSTP. State lawmakers would, of course, be 
able to allocate sales tax proceeds among local jurisdictions. 

• States should be required to adopt a single set of definitions for taxable and exempt 
products across a][ states. HR 3179 allows each state to have its own unique definitions: 

"products and services subject to tax must be identical throughout the state" 

• States should compensate all businesses for the fair and reasonable cost of collecting sales 
taxes, taking into account such elements as credit card fees and costs of software 
implementation and maintenance. Compensation was required in previous federal 
legislation to overturn the Quill physical presence standard, but was dropped in recent 
versions. 

• Remote businesses should not be required to file sales tax returns for all 46 states. All 
states should accept a single sales tax return filed with a business' home state. The home 
state revenue department would be responsible for distributing funds to remote states. 

• Remote retailers should not be required to honor, but may observe, caps and thresholds for 
sales tax calculation, (an example of a threshold is Massachusetts, where the first $175 of 
any clothing item is exempt from sales tax ) 

• Remote retailers should not be required to honor state-specific sales tax holidays. 

• States should be required to adopt a single rule for sourcing sales. The SSTP originally 
maintained destination sourcing for all sales tax transactions. But to accommodate origin- 
based states, SSTP's Governing Board voted to allow origin sourcing for in-state sales while 
requiring destination sourcing for remote sales. Such "dual sourcing" should not be 
permitted as part of any federal legislation overturning the physical presence standard. 

• States must provide certified software for collection, filing, and remittance. Users of the 
software would be immune from civil liability for errors in taxes collected. HR 3179 
requires software and liability protection only for states that demand remote businesses 
collect at the local destination rates. 


These minimum simplifications should be required for any state that seeks collection authority outside 
of Quill's physical presence standard, whether as part of HR 3179 or in legislation authorizing collection 
by SSTP member states. 

And if Congress were to grant states taxing powers over out-of-state businesses, it should explicitly 
prohibit states from otherwise attempting to stretch the definition of physical presence, such as many 
states have attempted through laws asserting that advertising alone creates nexus. 


http ://www.mass.fiov/dor/mdiv i duals/taxpa ye r- help -a n d-reso ur ce5/tax-Kuiriss/salesuse-tax-Ru i de.htmlflappare l 
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HR 3179 fails to hold states accountable to simplification requirements 

If Congress grants states the authority to impose sales tax on remote sellers, there must be a 
mechanism to hold states accountable to the minimum simplification requirements above. HR 3179 
subjects states to "a court of competent jurisdiction" to determine whether the state meets minimum 
requirements. But under the Tax Injunction Act (28 USC §1341), taxpayers are forced to use state courts 
to litigate disputes with state tax collection authorities, even on questions of whether a state is 
following federal law. It would be far better if federal courts had sole jurisdiction over disputes arising 
between states and remote businesses regarding a state's compliance with federal law. 

Congress could consider a multi-state compact to preserve tax competition among the states 

Congress should retain the benefits of market discipline to restrain states from expanding the 
complexity of their sales tax systems and skirting the minimum simplification requirements. 

Fortunately, Congress has a simple way to enforce "tax competition" as part of any legislation that 
overturns the physical presence standard: Congress could authorize remote collections through a multi- 
state compact instead of a national mandate on all businesses . 

HR 3179 would impose collection burdens on businesses in oil 50 states - including those in states that 
don't even have a sales tax. Lawmakers in all 50 states would lose the sovereign right to protect their 
citizens and businesses from tax burdens imposed by other states. 

If these new collection burdens are hurting businesses in a state, their legislators won't be able to 
rescue those businesses if Congress makes collection mandatory for all. This comes as a surprise to 
many lawmakers who are just beginning to understand the implications of legislation such as HR 3179. 

Contrast the national mandate in HR 3179 with a multi-state compact, where states could opt-in if they 
believed new tax revenues justified having their in-state business collect taxes for other states in the 
compact. By the same token, states could opt-out of the compact if remote state tax burdens were 
excessive. States opting-out would lose the power to force remote sellers to pay their sales tax, but at 
least states could protect their own businesses from unreasonable burdens on interstate commerce. 

Conclusion 

Quill's physical presence standard remains a principled and practical way to limit states' imposition of 
tax burdens on out-of-state businesses. Congress should not sweep Quill aside without first requiring 
that states truly simplify their tax systems and adequately protect small businesses. 
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Mr. Smith [presiding]. Thank you, Mr. DelBianco. 

Governor Haslam, let me direct my first question to you. And it 
is this: If this bill, H.R. 3179, were to be enacted, it is obviously 
going to generate a lot of additional revenue for a lot of States. 
What do you think is going to happen to that revenue? Is it going 
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to in some form be passed along to consumers — perhaps a lower 
sales tax — or is it simply going to be spent by elected officials? 

Governor Haslam. That is a great question. It is one of the beau- 
ties of the State systems. I think you will see 50 different answers 
to that question. In our State, I think we would use it to do a vari- 
ety of things. I think our history has been since we have been in 
office we have cut taxes both years. And so we would probably lead 
with that. That being said, would we apply some to infrastructure, 
yes? Would we look at trying to mitigate some of the rising costs 
of higher ed? I know you all have looked at that in Congress in 
very serious ways. My sense is the honest answer is there would 
be a myriad of ways that money would be used. I think, in our 
State, part of that would be used to cut taxes. 

Mr. Smith. Thank you, Governor. 

Mr. Harper, the SSTGB that you represent has done good work 
to make taxes simpler and easier to comply with. Do you believe 
the simplification requirements built into this bill comport with 
SSTGB’s benchmarks? 

Mr. Harper. I do. There are a lot of good safeguards that are 
built into this bill. I would like to see some additional ones that 
would provide the security and the surety to small businesses and 
retailers. But I think this goes a long way to addressing the issues. 

If I may follow up on Governor Haslam’s comment to your first 
question, I have a bill file opened in the State of Utah, with the 
anticipation that this bill or the Senate bill will pass that will go 
through and reduce the State sales tax rate and basically have this 
as a revenue-neutral impact to the State of Utah. 

Mr. Smith. Thank you, Mr. Harper. 

Mr. Kuttner, do you have any alternative ideas — and I regret I 
missed your testimony. You may have mentioned them in your tes- 
timony. Do you have any alternative ideas to level the playing field 
between the online and the bricks and mortar retailers that are not 
in the bill that we are considering today? 

Mr. Kuttner. Well, it would bother Governor Haslam here a lot, 
but a different way to approach the problem would be to say that 
there are certain categories where online sales have become so 
great or that the competition is so intense it is only unfair that the 
State should just not tax those categories. But I think that is going 
to make his life a little more difficult. But it does answer your 
question about another way you can get at this, which is to narrow 
the sales tax base to exclude certain categories. 

Mr. Smith. Thank you, Mr. Kuttner. 

Mr. Henchman, many proponents of this legislation claim that 
there is software available to facilitate tax collection by remote sell- 
ers, thereby alleviating the burden on interstate commerce that 
concerned the Supreme Court in Quill. What is your opinion as to 
how well that software works? 

Mr. Henchman. It can facilitate the lookup of rates. But rates 
aren’t everything. Indeed, generally zip codes do not align with 
sales tax jurisdictions. So that is a problem. Just as one example, 
there is a zip code that straddles the line between California and 
Oregon. Oregon has no sales tax. California has very high sales 
tax. If you put in the zip code, that is not going to tell you the com- 
plete story. 
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But even putting aside just rates, the question of what is taxed 
and what is not is often a question of reading the revenue rulings 
and trying to figure it out. It is often unclear. Just as one example, 
in my testimony I pull from a colleague’s work who tried to see 
whether a bottled Frappuccino drink will be taxed under sales tax 
statutes. Some States they are, sometimes they are not. Some 
States it is unclear. There is a lot of work that can be done to sim- 
plify that software isn’t going to solve. This is a legislative problem 
at the State level. 

Mr. Smith. Mr. DelBianco, that is your question, too. 

Mr. DelBianco. I am amazed at the claims of software making 
everything so simple. I made my living building software, a lot of 
it point of sale and back office systems. 

The Governing Board of the Streamlined Sales Tax paid a mil- 
lion dollars for PricewaterhouseCoopers to do a study of what does 
it cost American businesses today, under the current rules, to col- 
lect sales tax. They concluded the businesses at a billion dollars in 
sales were spending 17 cents of their own money to collect the sales 
tax for the one or two States they collect in. And of that 17 cents 
of their own cost, only 2 cents had anything to do with software. 
The rest is for the cost of handling exceptions and problems and 
questions, following up on audits that are done, following up on 
questions from consumers about nontaxable items. 

There is nothing to the beauty of software for doing a lookup. 
But let’s not kid ourselves. Software doesn’t plug and play into 
some back-office system or custom fulfillment system. 

There is a Virginia seller called The Silver Gallery, who studied 
what it would cost them to modify their fulfillment system. They 
are about a $3 million seller of jewelry and a lot of engraved items 
and pewter. They have a custom system to allow the consumer to 
specify their order. They will spend $15,000 to $20,000 to integrate 
free software into their existing systems. 

Mr. Smith. Thank you, Mr. DelBianco. 

Mr. Harper, do you want to comment on the software question? 

Mr. Harper. Yes. Since that PricewaterhouseCoopers study was 
done a number of years ago, there has been a number of additional 
players who have come to the table with software. Back then, I 
think there was two or three. There are at least eight that are on 
the table today. The software has vastly improved. 

Some of the things that are being worked on through the 
Streamlined Sales Tax is a jurisdictional database, a State certified 
collection of software, vendor compensation, things of that nature, 
that will go through and ameliorate the burden that can placed on 
business. So I think some of those issues are truly answered today. 

Mr. Smith. Thank you, Mr. Harper. That concludes my ques- 
tions, and the gentleman from Michigan, Mr. Conyers, is recog- 
nized for his. 

Mr. Conyers. Thank you, Chairman Smith. 

This seems to be a question that starts off with a great deal of 
excitement about us finally dealing with our obligation in Quill, 
but then it comes down to whether there is technology sufficient to 
make this practical. How can, I ask Governor Haslam and Gov- 
ernor Harper — wait a minute, Harper is not a Governor. 

Mr. Harper. Representative, please. 
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Mr. Conyers. Yes. Not yet. But how can we accommodate the 
particularly practical objections that have already been raised by 
Mr. Henchman and Mr. DelBianco? How do we deal with that end 
of the table of witnesses? 

Governor Haslam. I would say a couple of things. First of all, 
that is what American industry does best. The progress we have 
made on being able to track those sales from when the Supreme 
Court decision was made is night and day. That is the first thing. 

The second thing, I do come back, despite some of the testimony, 
it is really not fair. We are saying it is fair for everybody that has 
a retail presence. But everyone doesn’t have a retail presence. The 
reality of the fact is you have local businesses contributing property 
tax and sales tax and jobs that are having to play on an unlevel 
playing field. We have to figure out a way to make it work. 

Mr. Conyers. Yes, sir. 

Mr. Harper. Thank you. And I think the question and the re- 
sponse from my two other witnesses over here is exactly why we 
want to have this legislation passed. We have nearly 10,000 juris- 
dictions in the country. If we go through and require one return in 
each State and one audit in each State, as is what is being promul- 
gated by the Streamlined Sales Tax Organization, that is a signifi- 
cant reduction on business. 

J.C. Penney has hundreds and hundreds of accountants that re- 
spond today to sales tax returns and sales tax audits from thou- 
sands of jurisdictions across this country. Imagine what they and 
other retailers could do if we had a single audit, a single return 
each month, that could be reduced and they could focus on the core 
business of developing and designing and selling goods. 

Mr. Conyers. Thank you. 

Mr. Kuttner. 

Mr. Kuttner. I guess I am the man in the middle here between 
the two sides. 

The emphasis I would have is on the innovation and this very 
steep curve we are on here where we have gotten since 1992, since 
Quill and where we have yet to go. So the fact that this technology 
isn’t quite there, there are going to be new entrants into this field. 
And as an associate of mine put it to me, Isn’t there an app for 
this yet? If not yet, there will soon be a group of folks sitting down 
trying to get the app worked out that will make the solution on 
somebody’s iPhone. 

Mr. Conyers. Well, this can be improved. The bill isn’t perfect. 
Most bills, when they are finished, they are not perfect, much less 
when they start out. 

But, Mr. Henchman, do you have any suggestions about where 
we might start in on the improvement of this measure before us? 

Mr. Henchman. Certainly. I agree with you that technology is a 
concern, but also how far States have to simplify under this legisla- 
tion is important, too. Maybe the two can meet in the middle. 

One example in this bill that I think is a great feature is the op- 
tion of using a blended rate, a combined State and average local 
rate. That way, retailers are just dealing with 46 different jurisdic- 
tions rather than 9,600. That is a feature unique to this bill, not 
in some of the other competing legislation. There are, however, 
some features that are not in this bill that are in some of the other 
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bills. I go through those on page 16. Maybe including some of those 
might further make sure that the system that we foist on online 
retailers and that national retailers currently have to deal with can 
be a lot simpler. 

Mr. Conyers. I think that this Committee and another Com- 
mittee in the Congress have a lot of work to do. I am willing to 
begin that because I think the fairness issue 

overrides everything that we are here for. There are problems, 
and I would like to invite all of you to help us work them out. 

Thank you, Chairman Smith. 

Mr. Smith. Thank you, Mr. Conyers. 

The gentleman from North Carolina, Mr. Coble, is recognized for 
his questions. 

Mr. Coble. Thank you, Mr. Chairman. 

Gentlemen, good to have you all with us this morning. As the 
distinguished Ranking Member pointed out, we have been kicking 
this issue around in excess of a decade. And we may be standing 
in the shadow of being close to a resolution. I hope so. 

Governor, let me start with you and work our way down the 
table with a two-part question. Rhetorical question, I think, but I 
still would like them on the record. 

Will this bill create a new tax, A? 

Governor Haslam. No. 

Mr. Coble. And B, is it feasible for Internet retailers to collect 
and remit State sales tax? 

Governor Haslam. No, it won’t bring a new tax. It is a tax that 
is already owed. It is a sales tax that is paid — when businesses put 
their P&Ls together they don’t show sales tax owed and sales tax 
paid. It is due from the buyer. That is number one. 

Number two is the capacity to do this. I really do. I understand 
there are issues and I understand different jurisdictions, I under- 
stand there are sales tax holidays in different places. But given the 
capacity that we have today, I am very confident that we can solve 
these issues. 

Mr. Coble. Thank you, Governor. 

Mr. Harper. 

Mr. Harper. No, this is not a new tax. What we are asking for 
is Congress to authorize a collection tool. Is the software perfect 
out there? No. As we continue on, improvements will be made. 
Bright eyes and bright minds will see things and make changes 
that will facilitate the improvement in the software. But it has 
come a long ways, and I think it is really for trial and for congres- 
sional authorization now. 

Mr. Coble. You think it, therefore, is feasible for Internet retail- 
ers to collect and remit? 

Mr. Harper. Yes. Because everything that is needed to be told 
to a State tax authority is already being provided by the consumer 
in their shopping cart. 

Mr. Coble. Thank you, sir. 

Mr. Kuttner. 

Mr. Kuttner. Is it a new tax? No. It is an 

uncollected tax often, but it is not a new tax. Is it feasible? Yes. 
Is it a burden for some small entities? Perhaps. That is a question 
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to be decided on. It is an empirical question, not a question of feasi- 
bility. 

Mr. Coble. Thank you, sir. 

Mr. Henchman. 

Mr. Henchman. On the question of whether it is a new tax, it 
is an existing tax that is not paid by the vast majority of people 
who should be paying it. Whether that is a new tax or not I think 
is in the eye of the beholder. I think a lot of people will see it as 
a new tax. 

As for the question of whether it is feasible, I would agree with 
Mr. Kuttner’s point. The question is not really feasibility but how 
burdensome will it be and how much can congressional legislation 
reduce that burden. 

Mr. Coble. Mr. DelBianco. 

Mr. DelBianco. Thank you, Representative Coble. On the first 
question, it is absolutely a new tax. It is the use tax of consumers 
that isn’t being paid. And what they want you to do is to allow the 
States to force sellers to pay a sales tax. Sales tax is the flip side 
of the use tax. And when a sales tax is due, it is due from the busi- 
ness, it isn’t due from the consumer. The business has to pay it, 
whether they collected it or not. 

In your State, National Wholesale has a line item on their order 
form to put in the sale tax. If grandma puts the wrong amount in 
or leaves it blank, National Wholesale pays the sales tax. They 
can’t tell the State that, I’m sorry, she didn’t pay her tax. It is due 
and payable with penalties and interest from the sellers. That is 
why it is called a sales tax or a privilege tax. It is not called a con- 
sumer tax. 

Mr. Coble. This is obviously subject to interpretation. I, again, 
thank you all for being with us. 

I yield back, Mr. Chairman. 

Mr. Smith. Thank you, Mr. Coble. 

The gentleman from Virginia, Mr. Scott, is recognized. 

Mr. Scott. Thank you, Mr. Chairman. 

Mr. Chairman, I think we have heard comments and your ques- 
tions pointed this out, the logistics of collecting this tax can be ab- 
solutely impossible, particularly if people are coming in and mail- 
ing in orders from all over the country. You may owe tax to one 
little jurisdiction and have to account for all of that. 

But, Mr. Harper, the last time we had a hearing like this did I 
understand that there is a service that can be provided that would 
assess and calculate the tax, just like it is done now on shipping, 
just stuff where it does it for you and the business can collect the 
tax and send one check to the service and the service will figure 
out who gets what? Was it you that testified the last time we had 
a hearing like this? 

Mr. Harper. No, it was Senator Luke Kenley from Indiana. 

Mr. Scott. Did I describe it right, where you just get the soft- 
ware, put it on, and it does all the calculation for you. You write 
one check to the service. 

Mr. Harper. There are certified service providers that do have 
and do offer software that can go through and you can use them 
as a third-party, if you choose, and they will go through and remit. 
So you can just run it all through them. Or, some of the larger 



126 


companies will do it on their own. But there are existing software 
companies who will handle it for you. 

Mr. Scott. And what is the cost of that service? 

Mr. Harper. The cost of the service depends on the company. 
The intent through the Streamlined Sales Tax is that vendor com- 
pensation will be provided so that the company will not have to pay 
for that. 

Mr. Scott. Say that again. 

Mr. Harper. Okay. The intent of the Streamline Sales Tax is 
that there will be vendor compensation so that the retailer will not 
have to pay for it. It will come out of the tax that is collected as 
a compensation tool. 

Mr. Scott. So that just like you collect the handling and ship- 
ping and the software plugs in the number, for no cost to the busi- 
ness you can get the software that will provide the calculation of 
the tax and you write one check to the service and they will figure 
out where it goes? 

Mr. Harper. Yes. 

Mr. Scott. And it is not cost to the business. Is that right? 

Mr. Harper. Yes. That is correct. 

Mr. Scott. Now if there are problems with what is taxable and 
what is not taxable, does the software deal with that, too? 

Mr. Harper. Yes. For those members of the Streamlined Sales 
Tax project or program there are definitions of every product that 
is out there and then States will choose what is taxable and not 
taxable based on the definitions that exist. 

Mr. Scott. Is this by product code? 

Mr. Harper. It could be by product code or by product type, yes. 
There is a whole bunch of data that you can turn on and on off. 
Yes. 

Mr. Scott. Thank you. 

Mr. DelBianco, you indicated that if your Internet is based on 
the person’s residence of bricks and mortar based on this location — 
and the last time had this hearing we also had another category — 
if the product was purchased from a brick and mortar but delivered 
somewhere else; if you buy it in D.C. and deliver a washing ma- 
chine to Virginia, that Virginia can get a tax. Is that right? 

Mr. DelBianco. In a situation like that, if their own delivery 
trucks are delivering the good to Virginia and the purchaser lived 
in Virginia, well, then the D.C. company would have to collect or 
remit the Virginia sales tax. That isn’t the situation, though, that 
we are talking about here, because you compared the ease of calcu- 
lating shipping and handling suggesting that makes it easy to do 
sales tax. But it isn’t the case. Think about when a sales tax comes 
in on an address, the seller has to know is there a sales tax holiday 
in this day in that State. 

Mr. Scott. I totally agree with you if the seller was actually 
making the calculation. Mr. Harper has suggested that the soft- 
ware would figure that out for you. And it plugs in just like the 
shipping fee. 

Mr. DelBianco. May I follow up on that? Let’s assume that free 
software, if I put in an address and a product code, can return a 
rate. But that is where my problems just begin. Because I now 
need to know was the payer, the person that bought it, a tax ex- 
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empt person. Their own study shows that a lot of the costs of col- 
lecting sales tax has to do with figuring out whether the person 
purchasing it is an exempt purchaser. What about whether the 
item is taxable or not? Consumers get on the phone and call and 
say, Why is this item being taxed in my State? 

Refunds and exchanges are the beginning of the expense because 
every time a product is changed out in a refund or an exchange or 
a back order, that has to make adjustments to the system, and fi- 
nally the audits; 46 State audits. 

Mr. Scott. Let me let Mr. Harper respond to what that software 
does with people who may be taxable or not taxable. 

Mr. Harper. There is a taxability matrix in there and yes, you 
can go from, say, this is taxable, it is not taxable, we have got ju- 
risdictions, we have got sales tax holidays, all those things built 
into the software. So I believe that have there is the functionality 
to address the issues which cause you concern. 

Mr. Smith. Thank you, Mr. Scott. 

The gentleman from California, Mr. Gallegly, is recognized for 
his questions. 

Mr. Gallegly. I thank the Chairman very much. I have to com- 
mend the Committee on putting together what I think is one of the 
more balanced panels that we have had in a long time. There has 
certainly been an interesting diversity in the testimony. And like 
so many cases, we always kind of get back to this fairness issue. 
Clearly, fairness, when you put five political people together — or 
variations of political people together — the fairness sometimes be- 
comes a tad subjective. 

I am a Republican. I was a former mayor. And I have been a 
member of the Chamber of Commerce for over 40 years. I am hav- 
ing a little problem with the Governor’s assessment of it not being 
a new tax. When you have to pass a law to tax somebody, a tax 
they are not paying, to me that seems as though it is a new tax. 
Is it a fair tax? Well, that is where the subjectivity comes. 

Now, I would like to ask Mr. Henchman a question, maybe Mr. 
DelBianco or maybe even the Governor would like to respond to 
this. The source, the provider has got a business set up. Pays for 
the business. The State, county, also local jurisdictions get a per- 
centage of sales tax. These are the folks that are providing the 
service in the State where this product is made. It would seem to 
me that if we had a uniform tax on this type of a transaction, 
States that are charging 2 percent would charge 2 percent to every 
consumer; a State that charges 8 percent would charge 8 percent 
to every consumer that opts to buy in that State. The provider 
would only have one sales tax percentage to work with. 

I would like to get a response from Mr. Henchman first, and then 
perhaps Mr. DelBianco, about the point of origin, maybe, if we are 
going to go this direction. I am still wrestling. It has been a topic 
of discussion for a long time. 

Mr. Henchman. I think you might mean Mr. Kuttner. He has 
written papers on it. But it is not the approach taken by this bill, 
though. 

Mr. Gallegly. Well, I understand that, but that doesn’t mean 
that there might not be amendments during the course of it. 
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Mr. Henchman. Sure. The issue you might be concerned about, 
at least when I describe it to other people, is: Are all Internet busi- 
nesses going to flee to States with no sales tax. We don’t all flee 
to States with no individual income tax. Businesses don’t all flee 
to States with no corporate income tax. But maybe it is different 
for this. 

Mr. Gallegly. Well, it might not be a bad idea for people to do 
things to create business in their States to lower the taxes. I would 
vote for that. 

Mr. DelBianco, your assessment? 

Mr. DelBianco. Thank you, Congressman. 

What you described, the notion of assessing the taxes strictly 
based on where the item is sold from, is essentially what brick-and- 
mortar stores do today. They don’t have to ask where you live, even 
though you are taking the item home with you; they don’t have to 
calculate the rates where you live, they don’t have to file returns 
for other jurisdictions. They all presume that you are using it right 
where you bought it. And that simplicity is the same simplicity 
that ought to be applied if we decide to force 

out-of-State sellers to collect. So I think you are on to something 
there. We may need to turn this destination-based system upside 
down and take a hard look at an origin-based tax system. 

Mr. Gallegly. Mr. Kuttner, you have written on this. So if you 
could be brief enough that I could hear from the good Governor 
over there. 

Mr. Kuttner. An origin-based approach is much more complex. 
It has a lot of added complexities that need to be thought through. 
Where is the origin? Is the origin for a company going to be where 
the good is shipped from, is it going to be where that corporation’s 
headquarters are located, if it happens to be in a different State. 
And the question of imports. Is anything that is imported to the 
U.S. sold from outside the U.S. therefore going to become 

tax-free because it does not have any origin inside the United 
States. That is the kind of questions that come up as one thinks 
about origin. 

Mr. Gallegly. But it would appear that the challenges that you 
have just presented might be a little simpler to work with than 48 
different taxes from 48 different States, just my own assessment of 
that, which I stay open with. 

Governor. 

Governor Haslam. While I very much appreciate and sympathize 
with your view that let’s incentivize people to go to where the taxes 
are lowest, remember, States have a different mix of taxes. Some, 
like us, have no income tax so they rely more on sales tax. There 
is a variety of different approaches so you are going to be 
incentivizing folks to locate one place due to one particular tax. 

Mr. Gallegly. Thank you, Governor. 

I see my time has expired. Just a brief response to the Governor. 
Unlike California, we have got high taxes on everything — income 
tax, sales tax, property tax. You name it, we got it. 

Governor Haslam. We find your State to be a great place to re- 
cruit. 

Mr. Gallegly. And many have been doing just that. 

Thank you. I yield back. 
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Mr. Smith. Thank you, Mr. Gallegly. 

The gentleman from North Carolina, Mr. Watt, is recognized. 

Mr. Watt. Thank you, Mr. Chairman. I keep wondering when 
my friend from California is going to export himself from Cali- 
fornia. 

Mr. Kuttner, listening to your testimony, at least before I heard 
Mr. Henchman and Mr. DelBianco, I was tempted to think that 
maybe innovation is taking place so rapidly that you wouldn’t need 
the $1 million exemption or the hundred thousand dollar exemp- 
tion that this bill does because you could just pull up an app and 
it would be done pretty simply. That is where we are headed, isn’t 
that right? 

Mr. Kuttner. The technology is going to reduce the cost over 
time. As to where the threshold goes, that is a question for you to 
decide. 

Mr. Watt. Well, this is a good panel because you have got divi- 
sions. Mr. Kuttner doesn’t seem to have a dog in this fight. He can 
go either way. 

Mr. Henchman. We sat in the right order, too. 

Mr. Watt. Mr. Henchman seems like he could go either way if 
you simplified the tax. You are not saying this is a bad idea. You 
are just saying it would be a lot simpler if you simplified the tax. 

Mr. Henchman. It would be simpler if you simplify, yes. 

Mr. Watt. Mr. DelBianco says he doesn’t want this I don’t care 
what — even if you simplified the tax I guess you think this is a bad 
idea. 

Am I misstating where you are? You think it is fair the way it 
is? 

Mr. DelBianco. Congressman, I have done I think what I hope 
to be a thorough job explaining how unfair it will be to collect. And 
that is why at the end of my testimony I burned two pages describ- 
ing the minimum simplifications, the true simplifications under 
which it makes sense to require remote companies to collect. 

Mr. Watt. All right. Well, let’s look at some of those simplifica- 
tions. I guess some of these are on page 16 of Mr. Henchman’s tes- 
timony. You are talking about offering immunity to remote sellers 
who misapply sales tax holidays. Do we offer immunity to local 
sellers who miscalculate? I mean, we hold them responsible. Why 
wouldn’t we hold remote sellers equally responsible if we are trying 
to apply the law to everybody? 

Mr. Henchman. Is that directed to me, Congressman? 

Mr. Watt. Yes. 

Mr. Henchman. The rationale for that would be brick and mor- 
tar retailers just have to deal with the sale tax holiday that they 
are dealing with in their jurisdiction, whereas an online seller 
would have to deal with this year 17 State sales tax holidays. 

Mr. Watt. What I am trying to get to is an equal application of 
tax, regardless of who is responsible for it. I don’t think I would 
be more interested in giving somebody immunity from something 
that I am not giving, because then you are creating another dis- 
parity between in-State and 

out-of-State collectors, it seems to me. 

Do we compensate brick-and-mortar retailers for collecting the 
tax? 
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Mr. Henchman. Many States do, yes. 

Mr. Watt. You do. Do you compensate brick-and-mortar vendors 
in your State, Governor? 

Governor Haslam. Compensate in which way? 

Mr. Watt. Compensate brick-and-mortar vendors who collect 
your tax; for collecting your tax. 

Governor Haslam. No, we do not. 

Mr. Watt. Do you, Mr. Harper? 

Mr. Harper. Yes, we do. 

Mr. Watt. How do you do that? 

Mr. Harper. We had a study that was done, cost of collection, 
and the businesses in the State agreed to it and we put it in the 
State Code. It is 3.12 percent of what is collected.* 

Mr. Watt. So you think that would be a fair addition to this bill? 

Mr. Harper. Yes. There are some other things I would like to see 
in this bill for safeguards. But yes, vendor compensation as agreed 
to between the business community and the States would be good. 

Mr. Watt. What about require local jurisdictions to align geo- 
graphically with five-digit zip codes? Do you require that of brick- 
and-mortar retailers? 

Mr. Harper. In the State of Utah, we have a jurisdictional data- 
base, yes, and you go through and based on where the transaction 
occurs, that is where the tax is imposed. And I think that would 
be another safeguard for all States to have. 

Mr. Watt. But if you are going to a State opting for one of these 
three options, as I understand this bill to do, what sense would 
that make? 

Mr. Harper. What it does is it allows each State to maintain 
control of their own State tax policy and to choose one of the op- 
tions that best fits their State. 

Mr. Watt. But once they choose one of those three options, aren’t 
they basically foregoing all of the other variables within the State? 

Mr. Harper. It depends on what amendments are made, but in 
the present form they could be locked in. But I think that is still 
an item for discussion. 

Mr. Watt. All right. I think I am confused enough, and I will 
yield back. 

Mr. Goodlatte [presiding]. The gentleman yields back, and the 
Chair recognizes the gentleman from Virginia, Mr. Forbes, for 5 
minutes. 

Mr. Forbes. Thank you, Mr. Chairman, and thank all of you for 
being here. This is a very important issue, and we appreciate your 
expertise. 

Governor, we are all sympathetic with this issue. We are trying 
to work through the logistics with the best piece of legislation. One 
of the questions we have is I know that your State is one of a few 
States that uses the physical presence standard also for the imposi- 
tion of business activities taxes. This Committee lauded that ap- 
proach last year when it voted favorably for H.R. 1439, which was 
the Business Activity Simplification Act. That confirms the Quill’s 


*Mr. Harper edited his response as follows: The figure I stated was, “It is 3.12 percent of what 
is collected.” That was an incorrect figure. The current rate for vendor reimbursement to collect 
sales tax is 1.31 percent. That reimbursement is available only to businesses that file a monthly 
sales tax return. 
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holding and applies to corporate income and other business activi- 
ties tax. I don’t know if you had time to review that bill before com- 
ing or not to see if how we reconcile that with this particular piece 
of legislation. 

Governor Haslam. I am sorry, Congressman, I have not. 

Mr. Forbes. And I wouldn’t expect you to. 

Mr. Henchman, I think you testified on that bill when it was 
here. Can you reconcile the two, this legislation with that? 

Mr. Henchman. Sure. Although it is an issue that you should be 
thinking about, the physical presence standard, as I mentioned in 
my testimony, is a cornerstone of State taxation, not just for sales 
tax but for individual income tax and corporate income tax for a 
long time, and the BAS A bill and the Mobile Workforce bill seek 
to enshrine different components of physical presence for those two 
tax standards. 

The way I, at least for myself, relate it to sales tax is the tax 
that we are dealing with here is one that is imposed on and has 
to be paid by the consumer, which does have a physical presence 
in the State, and the economists who work in my office tell me that 
they bear the economic burden of the tax, that while businesses 
collect it and they bear some administrative costs associated with 
it, the economic burden is passed forward to the consumer. The 
consumers do have physical presence in their State. So that is how 
I would reconcile it. 

Mr. Forbes. Mr. Harper, what do you believe is the appropriate 
small seller exception threshold? Does this bill get it right? And is 
that something that we have pulled out because it is politically ac- 
ceptable or is there some substantive reason why we would pick 
that particular dollar amount? 

Mr. Harper. This bill has a million dollar small seller exemption. 
The Senate bill has a $500,000. As we have talked about it with 
Streamlined Sales Tax, we believe that for the remote sales 
$500,000 is probably appropriate. But it is up to Congress to go 
through and weigh that out and come up with the final factor. 

Mr. Forbes. Mr. Henchman, one of the concerns that some peo- 
ple have about this bill is that the small seller exemption carves 
out remote small businesses with less than a million dollars in 
sales into the State. It actually treats out-of-State small businesses 
much better than in-State because the in-State business still has 
to collect and remit the tax while the out-of-State seller does not. 
Is this a problem to you or how do you reconcile that? 

Mr. Henchman. Well, that is non-neutral treatment. Maybe if 
Mr. Watt had more time, that is what he might go to next, because 
that is a differential treatment between remote sellers and people 
within the State. 

The list of possible simplifications, of course, don’t all need to be 
done. Adopting one might obviate the need for another. So if we 
have a really simplified system, maybe we don’t need a small seller 
exception. But if we are to punt on simplification, maybe we would 
need a really high level for a small seller exception. However, I 
don’t know what the magic number is. There is no economic policy 
that dictates what the magic number is, but I think that is the bal- 
ancing approaching the Congress should use. 
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Mr. Forbes. Mr. DelBianco, I am going to let you address any 
of those questions in your response, but also I would like for you 
to address — there is a concern that this is putting small mom-and- 
pop businesses in a very difficult position and that they are going 
to go out of business. How do you address that concern if we don’t 
do something to 

offset this? 

Mr. DelBianco. I couldn’t agree more. Small 

mom-and-pop businesses on Main Street have been getting clob- 
bered by Wal-Mart, Target, Amazon for over a decade now. And 
that impact has driven them as the last best hope to turn to the 
Internet to try to sell excess inventory, to try to reach customers 
that maybe never darken their doorstep or customers that bought 
once in their store and then traveled home. So the Internet turns 
outs for small business to be perhaps the only way they can survive 
against the competition that I spoke of. 

Just as we are counting on those small businesses to create the 
jobs and help our economy recover, this bill would impose on those 
small businesses the obligation to collect not just for the only State 
that they are in now, but for all 46 States and all 9,600 jurisdic- 
tions. That, to me, is the ultimate opposite thing we should do to 
small businesses who use the Internet to compete and survive. 

Mr. Forbes. Mr. Chairman, my time is out, and I yield back. 
Thank you, gentlemen, for your expertise. 

Mr. Goodlatte. I thank the gentleman. 

The gentlewoman from California, Ms. Lofgren, is recognized for 
5 minutes. 

Ms. Lofgren. Thank you, Mr. Chairman. This is a very helpful 
hearing. I think all of us want to make sure that we nurture small 
businesses, whether they are on Main Street or whether they are 
an Internet company. 

I met recently with a woman who lives in my district who had 
retired from the tech industry she worked for. Her early twenties 
son got cancer and he didn’t have any health insurance. She spent 
everything she had to save his life. And now she is running a little 
small business out of her living room. She thought she would be 
retired, but she used all her retirement to save her son’s life. So 
I am thinking of her and people like her that are running little 
businesses out of their living rooms to get by and how is this going 
to impact them, as well as the empty store fronts that I also worry 
about. But I am mindful that I think the Big Box stores have done 
more to the little small businesses on Main Street probably than 
the little tiny Internet businesses. The Big Box stores, along with 
Amazon. 

As I look through this, page 14, Mr. DelBianco, and page 16, Mr. 
Henchman, are very helpful because they are giving us things to 
think about if we are going to move forward on this. And you are 
right, maybe we don’t have to do all of them. 

But here is one question I had, Mr. Henchman, on your sugges- 
tion that we establish a single tax return for all taxing jurisdic- 
tions. With that are you suggesting that if it is 8 percent in Cali- 
fornia, it should be 8 percent in every city and county? What is 
your suggestion? 
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Mr. Henchman. No. Just that there be one return that you have 
to fill out. 

Ms. Lofgren. I see. 

Mr. Henchman. So, for instance, California, where I think — I 
am originally from California — maybe just shy of 100 different 
sales tax jurisdiction, rather than somebody selling into California 
repeatedly having to fill out a hundred different forms for all 
those 

Ms. Lofgren. I see. Because our voters have approved sales tax 
increases, primarily for transportation. Also, our county hospital. 
And we can’t overturn what the voters did. 

Mr. Henchman. Each one of those is a new tax jurisdiction in 
California. 

Ms. Lofgren. Have you looked at the software that Mr. Harper 
described? 

Mr. Henchman. Yes. It is expensive. I don’t know how much of 
a budget your constituent with the living room business has for 
software. 

Ms. Lofgren. None. 

Mr. Henchman. But it is expensive. Now that may change as 
technology goes forward but, of course, the simpler we make sales 
tax systems by setting Federal standards, the cheaper that would 
be. 

Ms. Lofgren. We could make that available for free. We could 
require the State to make that available for free. 

Mr. Henchman. Right. 

Ms. Lofgren. Mr. Harper, is this software available 

online so that the Members of the Committee can go try it out 
and see for ourselves? 

Mr. Harper. Yes. We have also had a number of demonstrations 
here on Capitol Hill. 

Ms. Lofgren. But we are all busy. We don’t necessarily go to 
those. Can you give us the sites so we can play with it and look 
at it? 

Mr. Harper. I can provide that to you for each of the different 
companies. 

Ms. Lofgren. Thank you very much. 

I am also interested in how we arrive at, as other members have 
mentioned, the small business exemption. And I think that the dol- 
lar amounts in the bills are somewhat arbitrary. Why wouldn’t we 
use what the Small Business Administration says, for example, or 
what the IRS says is a small business instead of just the sort of 
arbitrary numbers? 

Mr. Harper. I think, if I may, the reason for the $500,000 and 
the million is because that is what Members of Congress, both of 
the House and Senate, have come up with. So we have responded 
to that rather than the other standards that are out. 

Ms. Lofgren. I guess if we are going to move forward on any 
of this, I would want to have some further examination of that be- 
cause it seems to me the SBA’s whole reason for living, I mean ex- 
istence, is small businesses. And they have studied what is a small 
business in a particular type of field. We should be guided I think 
by that or maybe the IRS. I am not critical of my colleagues who 
have introduced these bills, but I think, as Mr. Conyers said, these 
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are starting points not ending points when a bill is introduced and 
maybe we should get some guidance from either the IRS or from 
the SBA on what in fact is a small business for the exemption. 

And I would just close, sometimes we think a solution is going 
to solve problems and it won’t. I was in local government for 14 
years and I know that revenue is a problem. At the time I was in 
local government we talked a lot about catalog sales more than 
Internet sales. But when you buy something online, you have to 
pay postage. And if it is not a high-dollar item, the postage is prob- 
ably as much as the sales tax would be in a lot of these States. So 
to think that the sales tax application is somehow going to — it is 
not just the sales tax. It is the availability of inventory in some 
cases. 

It upsets me so much that brick-and-mortar book stores are clos- 
ing. I love to go to book stores. And yet if you go, you can’t get the 
book you want because the inventory is insufficient and you end up 
buying things online because as retail gets hit, the inventory de- 
creases and it is sort of a death spiral. So it is not just Internet 
sales. 

Anyhow my time is up, Mr. Chairman. I thank you for this hear- 
ing. And I think this is the beginning, not the end, of our inquiry. 

Mr. Goodlatte. I thank the gentlewoman. It may not be the be- 
ginning of the end, but it may be the end of the beginning. 

Ms. Lofgren. I meant the beginning of the inquiry. 

I ask unanimous consent, Mr. Chairman, to put into the record 
a listing of the businesses who sent us letters — the letters are too 
voluminous — in opposition to the bill. 

Mr. Goodlatte. Without objection, the listing will be made part 
of the record. 

[The information referred to follows:] 
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77 Businesses wrote 117 Letters in only 3 Days 
to ask Congress: 

"Do Not Impose New Tax Burdens" 
and to 

"Oppose HR 3179" 


Abbott Cards 
Adaptive Plastics Inc. 
AmeriMark 

Award Emblem Mfg. Co. 

Back in Black 

Barco Products (Geneva Scientific) 
Bluestone Perennials 
Boston Green Goods 
Burgers' Smokehouse 
California Mustang 
Chattanooga Shooting Supplies 
Chefs 

Christian Book Distributors 
Corrugated Plas-Tech 
Crocs 

Cuddledown 

Daedulus Books 

Demco 

Deseret Book 

Dover Saddlery 

Dr. Leonards Healthcare Corp 

Drs. Foster and Smith 

Fahrneys Pens 

Famous Smoke Shop 

Figi's Gifts 

Garnet Hill 

Gardeners Supply 

Geddes School Supplies 

Global Direct 

Global Informercial Services 

Great American Business 

Products 

Gumps 

Harriet Carter 

Harris Seeds - Garden T rends 

Hathaway & Lane Direct 

Hirsh Luxury 

Hodges Badge 

Holly Yashi 

Icomm 


Johnson Smith Co. 

Junonia 
J.W. Hulme Co 
Magnetic Concepts 
MidAmerican Motorworks 
Miles Kimball 
MyTana 

National Safety Supply 
National Wholesale 
New Pig Corp 
Norm Thompson 
Orchard Brands 
OrderLogix 
OrderMotlon 
Paul Frederick 
pc/nametag, Inc 
Peruvian Connection 
Plow & Hearth 
Potpourri Group 
Rlpon Printers 
Ross-Simons 
Ryan's Pet Supplies 
S&S Worldwide 
Sensa 
Sgt Grit 

Southern Fulfillment Services 

Stony Creek Brands 

System ax 

Thane International 

Time Life Direct 

Tempu 

Touch of Class Parke-Bell Ltd 
Inc. 

Travel Smith 
Ulla Popken 

United States Plastic Corp 
Upbeat 

Winston Brands 
XSellResponse 


Mr. Goodlatte. And the Chair will recognize himself for 5 min- 
utes to say that the gentlewoman is quite right, this issue did not 
start with the Internet. In fact, the Supreme Court decision that 
articulates the standard was a mail order case that pretty much 
predated any significant business being transacted on the Internet. 
And there are also telephone sales. 
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So it raise a question here that hasn’t been addressed by any of 
you yet and I am wondering if any of you are concerned about the 
fact that this advantages foreign businesses. We talk about States 
not collecting sales taxes for businesses in other States, but what 
about Canada, Mexico, Caribbean Islands, Hong Kong, China, 
India? You can buy goods from a couple hundred different countries 
around the world and those countries, to my knowledge, are not 
going to be required and this law is not going to reach a require- 
ment that they have to collect sales tax for the State in which the 
consumer is receiving the product. 

Do any of you have a comment on that? 

Mr. DelBianco. 

Mr. DelBianco. Thank you, Mr. Chairman. You are absolutely 
true. If a consumer were bound and determined to find a way to 
avoid paying sales tax on that digital camera 

Mr. Goodlatte. He doesn’t have to be bound and determined. 
He could be going on the Internet and seeing an ad from a com- 
pany in Canada and saying, Hey, I like their price and I am going 
to buy it from them. 

Mr. DelBianco. So it is absolutely true, consumers, as Congress- 
man Lofgren said, consumers go online for the variable choices 
they get, the lower prices, completely aside from sales tax. They 
don’t actually go online to save sales taxes. There is no data that 
show that. In fact, there is more data to support the fact that peo- 
ple go online to research their purchases and then use that online 

research 

Mr. Goodlatte. Anybody want to respond? I have got a limited 
amount of time. 

Mr. Harper? 

Mr. Harper. Yes. This bill deals with State tax authority and the 
10th Amendment. What you are talking about is a very valid issue 
but it is one that Congress has authority to deal with tariffs and 
imports and all the other dealings. 

Mr. Goodlatte. Absolutely right, but it may have the unin- 
tended consequence of enhancing — if you think a business outside 
a State isn’t required under current law to collect sales taxes for 
that State, it may have the unintended consequence of enhancing 
the competitiveness of businesses outside of the United States. 

Mr. Harper. I am not going to disagree with that. 

Mr. Goodlatte. Let me ask you this. One of the concerns I 
have — and I am completely sold on the fairness issue. The gentle- 
woman from California makes a good point about offsetting cost of 
the shipping and handling charges that you encounter often on the 
Internet, but there are lots of different advantages and disadvan- 
tages of each type of way of doing business. And the fact that a 
brick-and-mortar business is required because they have a nexus 
with the State to collect that tax and a business outside of the 
State selling into the State doesn’t have that nexus and therefore 
isn’t required to collect it is unfair, and finding a way to address 
that is a desirable thing. 

On the other hand, that business outside of the State — and I will 
direct this to Governor Haslam — it doesn’t have any representation 
in the State in terms of the whole process that one undergoes to 
collect the tax. And I am not sure we have enough uniformity in 
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the legislation that we are holding this hearing on to say with con- 
fidence that a small business outside of your State could, A, feel 
confident they were going to be treated fairly by a State that might 
be aggressive in pursuing collection of taxes. 

We encounter this with business activity taxes and other things 
all the time, States making businesses out-of-State having to dance 
on the head of a pin to comply with their laws. What recourse do 
these out-of-State businesses have if they don’t like the particular 
laws that your legislature or a legislature of another State might 
enact which would require them to comply with that requirement? 

Governor Haslam. Ultimately, it is the free-market system. And 
they have customers in those States who are saying we desire their 
product. 

Mr. Goodlatte. But the businesses in Tennessee aren’t oper- 
ating under the free-market system. They are operating under the 
fact that they are represented by a local member of the State legis- 
lature who goes to Nashville and casts a vote on whether or not 
it is a fair way to make that business in Cookeville or wherever 
collect taxes for them. They don’t have that representation if they 
are in Richmond, Virginia, or Indianapolis, Indiana, or anywhere 
else in the country. 

Governor Haslam. And I appreciate the shout out for Cookeville. 
I would say that is not really an Internet versus retail issue. That 
same thing could be true of a retail chain that had one store in a 
State and their headquarters are somewhere else. I don’t know 
that that changes with this argument. 

Mr. Goodlatte. Well, the other concern I have about this is that 
I think we are on a road toward making progress on cooperation, 
but I don’t think we are there yet. We have some States that have 
joined together with the Streamlined Sales Tax provision. But this 
law apparently lets a State that doesn’t join into the Streamlined 
Sales Tax, which may have one definition of what is taxable, to 
nonetheless step in. And some of the largest States in the country 
are sort of flexing their muscles with this legislation — California, 
Texas, New York, saying, We want to able to do this, but we also 
don’t want to change our sales tax rules to have some kind of uni- 
formity for these interstate transactions that are taking place. And 
that is what comes back on the shoulders of the Congress, because 
we have the ultimate responsibility for writing laws related to 
Internet commerce, and doing so in a fair manner not only for 
those brick-and-mortar businesses but also for those small busi- 
nesses that are at this point in time I think still confronted with 
a very complex, many thousands of multitudes more complex than 
a business in your State or another State knowing what that 
State’s requirements and only having to meet the requirements of 
that State. 

So I commend the author of the legislation and I commend all 
of you who are trying to find a way to simplify it, but I would urge 
you to work further to bring about more simplification in terms of 
a definition. Any State that wants to participate in this, they ought 
to agree on one definition. I would prefer to see one rate. Three 
rates is better than 9,000-some rates. But I would prefer to see 
something that made it simpler. 
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And let me say this with regard to small businesses. I am con- 
cerned about exempting them from this. Your local small busi- 
nesses in Tennessee are not exempt from collecting the tax. And 
businesses out of State, if there is a million dollar-cap, or some 
other cap, why would you not want to grow your business beyond 
that. And when you do that, you are going to face an artificial pen- 
alty for doing so and having to change your system and collect a 
tax that you weren’t having to collect before. 

If we are going to do this, I think we ought to find a way to make 
it work and make it work for everybody. 

At this time the Chair would recognize the gentlewoman from 
Texas, Ms. Jackson Lee, for 5 minutes. 

Ms. Jackson Lee. Mr. Chairman and the Ranking Member, I am 
thankful for this hearing and thankful to have the opportunity to 
plunge into I think an issue, as the gentleman from Virginia has 
mentioned, has been discussed for a number of years. Many of us 
come with backgrounds from local government, the city council in 
the City of Houston, after serving as a municipal judge. It is not 
a city manager form of government so in fact we write budgets and 
seek opportunities for providing revenue to our constituents or for 
services. Likewise, the State of Texas has a unique structure as 
well. And I think it is important, Governor, to note that Texas 
brags that it does not have an income tax and therefore is in the 
recruiting business. 

But I would make the statement as well that States, except for 
the politics of it, have other unique measures. There are individual 
States with casino gambling of all forms, and certainly that goes 
to the nature of the constituency. There are lotteries that have ex- 
ploded across America. And certainly there are opportunities there 
where States continue to look. It is a curious situation for me be- 
cause I come from a State where we have had the opportunity to 
receive $40 million in Medicaid dollars that were rejected. So it 
makes it very difficult when you think of opportunities to secure 
moneys that are rejected, that you want to do something that may 
cause some concerns among your small businesses. 

So in order to educate myself a little better, I am going to ask 
Mr. DelBianco and I will ask some of the other members as well 
an extensive question, if I might. First of all, I think it is important 
that we argue for tax simplification. And the underlying bill seems 
to strike a cord of possible overlapping confusion. And I think it is 
correct that we need to find a way to handle this, if by chance this 
bill passed and it is making it way through the deliberative proc- 
ess. 

But the current State system is a morass of over 9,600 taxing ju- 
risdictions. Many zip codes cover multitude taxing entities. An op 
ed in today’s Wall Street Journal cites the Dallas-Forth Worth air- 
port that in the State of Texas as being in six separate taxing juris- 
dictions. In addition, the definition of taxable goods varies from ju- 
risdiction to jurisdiction. In one, a Snicker’s bar is taxed as a candy 
while in another it is taxed as food because it contains peanuts. 

It is obvious to me that even if we were to adopt the bill before 
us, we would still have a long way to go. What responsibility does 
the Federal Government have to businesses to ensure a seamless 
and inexpensive transition to this new tax collection system, if 
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adopted? And then would you also comment on the fact is this a 
new tax and would the Quill case be overturned. I hope others are 
listening because I am going to go to some others for that question. 

I think my last point that I would like you to comment on is as 
I read the bill, it seems like it says $100,000 dollars in sales in- 
state, and collectively, a million dollars. 

I would raise the concern of the lady in the living room with her 
business, but also a sufficiently small business that may have $1.2 
million in business and is a small business and it would be an 
enormous burden to try and keep up with this new structure. 

Would you comment, my friend? Thank you. 

Mr. DelBianco. Thank you, Congresswoman. First, you asked 
about the path on simplification. As Chairman Goodlatte pointed 
out, the bill before you only has three elements of simplification, 
whereas Congress has considered as many as 16 minimum require- 
ments. And it is Congress’ job to impose bold and robust minimum 
simplification requirements before it sweeps away the protection of 
physical presence. 

Within this bill, two of them are fundamentally flawed. On defi- 
nitions, this bill permits each State to have its own definitions. It 
doesn’t even require all the States to use the same. This bill also 
says that each State can provide its own software to each and 
every seller. So imagine the seller having to take 46 different 
pieces of software, because this bill doesn’t require that they all be 
the same. 

You also asked about is it a new tax. As we have discussed ear- 
lier in this hearing, it is absolutely a new tax burden on businesses 
to collect it. The tax is due and payable from the business. It isn’t 
due and payable from the consumer. In your State of Texas, your 
State tax collectors boldly said that Amazon has had a physical 
presence in Texas. So therefore you should have been collecting for 
the past couple of years. Your State sued Amazon for $290 million. 
Amazon couldn’t turn around to you and say, Well, the consumers 
didn’t pay it so we don’t have to pay it. Because the tax is due from 
the retailer, in all cases, with penalties and interest. 

Fortunately, your State used that as a bargaining chip to get 
Amazon to keep its distribution center in Texas. So under the phys- 
ical presence rule we have today, Amazon will begin collecting in 
Texas next year, and there goes a lot of what you thought was the 
uncollected sales tax. 

So does it overturn Quill ? In a way, it completely blows away 
Quill’s physical presence standard. Quill always said that Congress 
has the right to do that. We know you have the right to do it, but 
is it the right thing to do. 

Ms. Jackson Lee. Can I just ask the Governor, do you think the 
exemption is high enough for small businesses and do you hear my 
underlying premise that it is a strange number because you could 
be small and go over the limit? 

Governor Haslam. Right. I don’t know that I am qualified to de- 
fine what that is. Like I said, one bill said $500,000. One is at a 
million. I do hear your underlying premise. It is worthy of discus- 
sion. Obviously, 
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Internet-based businesses are a little less labor intensive. So you 
have to be a pretty large Internet business to be over a million be- 
cause of the smaller size of employees. 

Ms. Jackson Lee. Just a tiny question. You believe in states’ 
rights. Isn’t this a case of nullifying State laws? 

Governor Haslam. No. Actually it is just the opposite. I think 
what you are doing is giving States the rights to force businesses 
to collect that tax that is already due them. 

Ms. Jackson Lee. Well, I thank the Chairman for his indul- 
gence. I read it differently. And I think we will have a long time 
for discussing and reviewing this matter, Mr. Chairman. 

Mr. Goodlatte. I thank the gentlewoman. 

The gentleman from Texas, Mr. Poe, is recognized for 5 minutes. 

Mr. Poe. Thank you, Mr. Chairman. Gentlemen, thank you for 
being here. 

As mentioned by my colleague, Ms. Jackson Lee, in Texas we 
don’t have an income tax. We are proud of it. And if any public offi- 
cial advocates an income tax, they are a former public official. Re- 
publican, Democrat, or Independent. So our main source of revenue 
is property taxes and the sales tax. Businesses collect sales tax. We 
have a pretty good system, I believe. It has been worked on for a 
great number of years as to the exemption, the exceptions, and who 
pays and how it is collected. 

I think States ought to have the right to collect a sales tax. And 
the Federal Government should not prevent them from collecting 
a sales tax. I think it is a states’ rights issue, as you mentioned, 
Governor. 

We have heard the stories about Best Buy. So this weekend I 
went to a Best Buy in Houston, Texas, and talked to the folks that 
worked there. I learned a lot of things. First of all, unfortunately 
50 Best Buy stores have gone out of business this year. One of the 
reasons, they say, is because they are competing with someone that 
is not in Texas. And they pointed out the fact that customers come 
in, they get this free advice about all these electronic gizmos that 
I know nothing about, and as they are walking out the store they 
order it online and reap the benefits of the expertise of the store 
that is in Houston and they get this big monster TV sent to them. 
There are other stories about — because they don’t pay the tax. 
They save that 8 Vi percent and they aren’t paying that tax and 
they get it for a bargain. That kind of bothers me that people 
would do that, but they do. 

And we have the problem also of small businesses. I mean, am 
talking about small business. It is one store, mom and dad or cous- 
ins or whatever own one store. 

And they have to compete with people online. It costs more to 
run a one-business store operation than it does a chain, of course, 
and there are events that take place with these small businesses 
that are out of everybody’s control, including the government. We 
call them hurricanes. Just since I have been a Member of Congress 
in my congressional district, we have had the experience of 
Katrina, Rita, Humberto, Gustav, and Ike. When Ike came through 
Dayton, Texas, it destroyed, eliminated businesses to the ground 
because of the winds and the rain. It is an expense that they have 
to incur to rebuild that small business. Western Auto in Dayton, 
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Texas, is a perfect example. I don’t know how many Western Autos 
there are in the country, but there is one less in Dayton, Texas, 
until they rebuild it. All of those are because they have a presence 
in the community. Going back to Best Buy, they have a community 
outreach employee that is working with the community, doing 
things for the community, donating money and time to Big Broth- 
ers, Big Sisters, all these organizations because there is a presence. 

So but I understand the online operation and why it works and 
why it is successful, so, Governor, I want you to, if you would, be- 
fore you drink that glass of water, expand on why you think we 
need to have the ability, States need to have the ability to collect 
a tax that is already due the State as opposed to, as some have 
said, this is a new tax. Can you explain the difference between the 
concept this is a new tax versus States are just collecting the tax 
that hadn’t been paid for years because they weren’t allowed to col- 
lect it. Can you expand on that please, sir? 

Governor Haslam. Right. Well, I mean, as we have said, it is a 
tax that is due, and I respect the gentleman on the other end, but 
when Amazon is sued, I don’t remember the exact, sued by the 
State of Texas, I am betting that they sued them for not collecting 
that tax, I am betting that is what they sued them for. So it wasn’t 
the tax that they were due, it was that they weren’t collecting that 
tax. The Quill decision gave Congress the right to specifically ad- 
dress that, and to your point, you know, I keep coming back, it is 
basically an issue of fairness. It is some people pay it and some 
don’t, and, again, as a former mayor, when that Western Auto went 
away, you didn’t just lose the sales tax, you lost the property tax 
that it is paying 

Mr. Poe. And jobs. 

Governor Haslam [continuing]. For basic services, and jobs. The 
same thing with that Best Buy. It ultimately comes down — I under- 
stand all the issues that have been talked about. It is very com- 
plex. But it is too big of an issue of fairness not to address. 

Mr. Poe. And you don’t buy your boots online? 

Governor Haslam. I don’t buy my boots online. 

Mr. Poe. Neither do I. 

Governor Haslam. We have a lot of great stores in Nashville, 
though, come on down. 

Mr. Poe. So do we in Texas. Mr. Chairman, I will yield back the 
balance of my time. Thank you. 

Mr. Marino [presiding]. Thank you. The Chair recognizes the 
gentleman from Georgia, Congressman Johnson, for 5 minutes. 

Mr. Johnson. Thank you, Mr. Chairman. I would respectfully 
disagree. I think this is a new tax, and it is not simply a tax that 
is due. I think technically what we are doing here is imposing or 
we are seeking the ability of States to have the authority to impose 
a sales tax on Internet, on the sale of Internet goods. So it is a new 
tax for those who purchase their goods on the Internet and who 
don’t, up to this point, have to pay taxes on that. I don’t think 
there should be any disagreement with that. 

Am I correct? Anybody disagree? Yes or no. 

Governor Haslam. I disagree. 

Mr. Johnson. You disagree, okay. Well, I tell you. I want to say 
right now that I am in favor of the Marketplace Equity Act of 2011. 
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Having been a local elected official, a county commissioner, Chair 
of the Budget Committee, you know, I understand the unfunded 
mandates that have to be met that are imposed by the Federal 
Government, I understand the dwindling amounts that are col- 
lected through property taxes and also sales taxes on brick and 
mortar, and so as a fundamental issue of fairness I think it is only 
right that our, everywhere from our big box retailers down to our 
small mom and pop operations should be treated fairly, should not 
be discriminated against in tax law based on the fact that they 
have a brick and mortar location and a presence in a particular lo- 
cation. So I am in favor of this legislation, but I feel the specter 
of Grover Norquist in the room, and so therefore I feel compelled 
to ask, Governor and Representative Harper, whether or not you, 
too, as Republican State elected officials have signed on to the Gro- 
ver Norquist “read my lips no tax” pledge? Have you signed on to 
it, Governor Haslam? 

Governor Haslam. I have not. 

Mr. Johnson. Okay. And how about you, Mr. Harper? 

Mr. Harper. I have not because I am accountable to the people 
who elect me, not to Grover Norquist. 

Mr. Johnson. Well, I fully agree. 

Mr. Haslam, how come you didn’t sign? 

Governor Haslam. In the end I think people judge you by what 
you do. In the State of Tennessee since I have been Governor we 
have cut taxes four times. I think actions speak louder than words. 

Mr. Johnson. And, Governor, I know that you have said you dis- 
agree with me that this is not a new tax, and we could get caught 
up in semantics, but you did say that $400 million in lost tax rev- 
enue — 

Governor Haslam. Right. 

Mr. Johnson [continuing]. Is incurred by the State of Tennessee. 
$20 billion for the Nation. 

Governor Haslam. Right. 

Mr. Johnson. I can think of a whole lot of great things like po- 
lice, fire, public safety, these kinds of needs that local governments 
are deprived of that tax money because of our inability, your inabil- 
ity to tax Internet sales, and that is why I support this legislation, 
but, you know, if Grover Norquist were to be sitting right here and 
he made the observation that, you know, by aiding or by sup- 
porting this act that you would be aiding and abetting the States 
in their ability to impose a tax increase on people who are not used 
to paying taxes on Internet sales, and therefore it is against the 
pledge, how would you respond to that? 

Governor Haslam. I would say to Mr. Norquist, I respect — I don’t 
know what he would say on this, so I won’t put words in his 
mouth, but my answer to that from whoever said it would be, no, 
we are trying to help a Nation of people right now that are break- 
ing the law by not paying the taxes that they owe. 

Mr. Johnson. Is it breaking the law? 

Governor Haslam. You don’t pay a tax that is owed. 

Mr. Johnson. Or is it skirting the law that there is? 

Governor Haslam. Well, we will quibble about that later, but 

Mr. Johnson. Okay. Yes, sir? 
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Mr. Harper. And in that same vein, we have done surveys in the 
State of Utah, nearly three-quarters of the people in the State of 
Utah when they buy online or via catalog believe that they are al- 
ready paying the sales tax, the use tax that is due. They are un- 
aware of the fact that it is not being collected. 

Mr. Johnson. Well, I guess when they become aware of it they 
will probably say read my lips, no new taxes. But maybe not. 

I will yield back. 

Mr. Marino. Thank you, sir. The Chair now recognizes the gen- 
tleman from Iowa, Congressman King, for 5 minutes. 

Mr. King. Thank you, Mr. Chairman. So I am here listening to 
the testimony, and particularly that of Judge Poe from Texas, and 
he said do you buy your boots over the Internet. I had to stop and 
think for a minute, and I looked at the label of my jacket on the 
suit I have on, and I thought, well, I really do. Actually every suit 
in my closet is from Tennessee, and what I do is I go on the Inter- 
net, and I look at the inventory down at my local clothing store in 
Dennison, Iowa, Reynold’s Clothing Store, and I call them up and 
say can you get me a couple of suits that meet this, and they have 
got my measurements and they order them out of Tennessee, and 
they do whatever tailoring is necessary to fit my figure, and they 
put it on UPS and ship it on up to Kiron, Iowa. Now, so I think 
I met all those standards, and I hope I pleased the Governor of 
Tennessee in the process. 

Governor Haslam. We are very grateful. 

Mr. King. And so this picture of what is going on with the free 
enterprise side of this, I have a letter that I am going to ask to be 
introduced into the record, but it is from Mark Jorgensen, and he 
is a co-owner of Carpet World Flooring in Fort Dodge, Iowa. There 
are many statements that have been made about brick and mortar 
and retail businesses and the costs and the point of the property 
tax that gets paid because of Main Street businesses. And he goes 
through that argument as well, like we have heard from the wit- 
nesses and other narratives. But he puts it in a fairly compressed 
way. He says the customer comes into my store to buy some hard- 
wood and he wants to install it himself. We show him the samples 
and quote him $3 per square foot. He goes home and gets on the 
Internet and he is quoted $3.15, a higher price, but he buys it on- 
line anyway because the sales tax takes the price that he has to 
charge at the brick and mortar store to $3.21. I don’t know what 
the freight works out, that is not in this narrative, but this little 
margin that turns out to be a 7 percent advantage that he has be- 
cause of the sales tax in Iowa is generally 7 percent, and here is 
where he makes the point. He says my competition has not used 
his money to compete with me, he has used State of Iowa sales tax 
money to compete with me. That is the point I would like to em- 
phasize here at this hearing is that we are all about competition, 
competition has made America great, free enterprise is one of the 
essential pillars of American exceptionalism. But when government 
competes or if you are in a position where you can use sales tax 
money as a competitive or comparative advantage, then you end up 
with people buying things over the Internet to avoid the tax pur- 
poses. So I just — but this has been examined really well by the wit- 
nesses and by the other members of this panel. So I have this other 
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thought that I wanted to inject into this, and I want to pose a ques 
tion to the panel. 

First, Mr. Chairman, I should ask unanimous consent to intro 
duce this letter into the record. 

Mr. Marino. Without objection. 

[The information referred to follows:] 

Congressman Steve King 
1131 Longworth Office Building 
Washington D.C. 20515 

7/22/2012 


My name is Mark Jorgensen and I am a co-owner of a Flooring America store in Fort Dodge, 
Iowa. Thank you Mr. Chairman and Congressman King for allowing me to provide written 
testimony relating to the sales tax fairness issue. 

As an Iowa retailer, I have been very concerned about the inconsistent and unfair application 
of sales tax laws as it applies to on line purchases. 

Let me give you a real life example that is duplicated over and over daily in the marketplace. 

A customer comes into my store to buy some hardwood. He wants to install it himself. We 
show him samples and quote him $3.00 per square foot. He goes home and gets on the 
internet. He is quoted $3.15 and he proceeds to buy on line. Although my price for product 
was less, I had properly added sales tax resulting in a cost of $3.21 per sq. ft. 

I have built a building, stocked it with samples, hired and trained employees and my competitoi 
gets a 7% advantage through an inconsistent loophole in sales tax law. 

My competition has not used HIS money to compete with me; he has used State of Iowa 
sales tax money to compete with me. 

I am a law abiding, taxpaying businessman that has fallen victim to an outdated system. The 
customer should remit use taxes to the State of Iowa but they never do. 

In addition, word of mouth from the do-it-yourself customer many times simply sends the 
customer directly to the internet to avoid tax. They may come to my store to look at samples 
but that is it. 

Collecting this tax is simple. Just go by the ship-to zip code and remit taxes just like anyone 
else. No one should be exempt from remitting taxes. There should be no $500,000 
exemption. 

In addition, the states need this revenue in tough times. Think of the millions of dollars lost 
year after year by this antiquated law! 

We are building a new store at present and have considerable confidence in our customer 
base but need to level the playing field on issues such as this. 

Thank you so much for allowing me to provide this written testimony. 

Sincerely, 

Mark Jorgensen 

Carpet World/Flooring America 

Fort Dodge, IA 50501 
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Mr. King. Thank you, Mr. Chairman. 

This other thought is this, that I am one of those people that be- 
lieves that I want the IRS out of my life. I want them out of the 
interference business of free enterprise decisions completely. I don’t 
want to have to look at some corporate structure and see they have 
a whole floor of tax lawyers up there. I don’t want to hear again 
from my oldest son who owns the second generation now of King 
Construction tell me the narrative about talking about a business 
proposal with an individual whose business background com- 
plements his very well, for 90 minutes they discussed a business 
proposal that at the end of that time David King said do you real- 
ize our entire discussion about this business venture has been 
about taxes, the IRS, tax avoidance, and how we are going to incor- 
porate it into our business model? Couldn’t we have spent that 
time a lot better planning business and figuring out how to provide 
a profit or service or good that has a marketable advantage? And 
so you will all know then by now that I am for a national sales tax, 
that I want to eliminate the Federal income tax, and in doing so 
there is no necessity for the IRS. We can find a way to collect this 
Internet sales tax without the IRS, and — but here is the problem 
I have. If we go forward with a tax situation as some of the oppo- 
nents of this bill have and if we are not able to collect the simplest 
thing, which is the sales tax on Internet sales, how in the world 
could we ever, then, have an Internet sales in the world of a na- 
tional sales tax? And I turn to the Governor to see if he would like 
to respond to that because you are a State that has a version of 
the income tax, and I appreciate it. 

Governor Haslam. Right. I mean, that — I won’t go into the whole 
national sales tax debate, but I think that, I mean, if you were 
there, obviously that would make, that would prove, that would 
make this argument even more sensitive. So I do think, you know, 
your basic argument about the retailers who are using the States’ 
money to compete is really what we are talking about. 

Mr. King. I thank you, Governor. I turn to Representative Harp- 
er and ask if he would have a comment on the point that I made. 

Mr. Harper. Yeah. I personally am in favor of a consumption or 
national sales tax and, you know, doing away with the others, but 
that is just my opinion, not speaking for Streamlined Sales Tax. In 
some of the versions of the national sales tax it appears, though, 
that the States would be collecting on behalf of the Federal Govern- 
ment, remitting to the Federal Government. That is just an obser- 
vation that I have. 

Mr. King. Of course there would be a fee that would go back to 
the States that would compensate them for their trouble, and we 
would make sure that that was there. 

Mr. Harper. There would be collection compensation. 

Mr. King. Pardon me? 

Mr. Harper. There would be a collection compensation. 

Mr. King. Yes. That is my plan anyway. I thank all the wit- 
nesses. I see the light has turned red, and so I would yield back 
the balance of my time. 

Mr. Marino. Thank you. The Chair recognizes the gentlewoman 
from California, Congresswoman Chu, for 5 minutes. 
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Ms. Chu. Thank you, Mr. Chair. Before I came to Congress I was 
on the California Board of Equalization, which is the Nation’s only 
elected tax board, and our primary responsibility was, in fact, to 
collect sales tax. During the years I was on this board I saw a 
steady decline in sales tax revenue, and today this loss will cost 
our State $1.9 billion at a time when the State is facing a potential 
$6.1 billion in cuts in November, most of which would be absorbed 
by K-12 and higher education. So this is serious business. 

And one thing I know is that the current system doesn’t work. 
The current system relies on individual compliance to pay their use 
tax or for the State entities to do auditing. A very inadequate 
means to address this. So it is clear that we must pass legislation 
such as the Marketplace Equity Act, of which I am a cosponsor, so 
that States can collect all the sales tax they are owed, and I want 
to commend Chairman Smith for calling today’s Judiciary hearing 
on this bill, but I hope we can work to get this bipartisan bill to 
the floor before the end of the year. 

Let me first talk about the tactic of getting individuals to try to 
pay their use tax. Some panelists have talked about the burden for 
small remote sellers of collecting the sales tax for the consumer, 
but under current law the burden falls on the individual. To ensure 
compliance, a consumer would have to keep a running list of all the 
online or catalog purchases they make in an entire year, from a 
pair of cheap flip flops to diamond earrings. They would have to 
record the description of the purchase, the price and the date of the 
purchase. In many situations consumers have to submit an addi- 
tional form and a separate payment to ensure compliance. 

Mr. Kuttner, can you explain in more detail why businesses, 
even small businesses, are able to do this more efficiently than in- 
dividuals can? 

Mr. Kuttner. It goes back to what you started off with, which 
is how 

Mr. Marino. Sir, is your microphone on? Could you pull it a little 
bit closer? 

Mr. Kuttner. It is, but my voice isn’t on. The current sales tax, 
your board, your predecessors on it years and years ago could have 
started off with the idea of not having businesses do it, they could 
have had the idea of every taxpayer keep track of these things, but 
that would have been an incredibly inefficient approach, and so 
that is what the notion of having the businesses doing the collec- 
tion does. It brings in a degree of efficiency and it makes it easier, 
and that is why from the little data that we have about, only about 
in those States which do have an effort to try to put sales tax on 
their, use tax on their income tax returns, only about 1.1 percent 
of households are going ahead and doing it. So clearly at the house- 
hold level it is an incredibly burdensome tax, and so the efficient 
solution regardless of whether, how you want, what the tax should 
be, the efficient solution is to get the companies, the sellers which 
have scale economy to use that scale economy to realize the effi- 
cient result. 

Ms. Chu. Right. Governor Haslam and Representative Harper, I 
wanted to talk for a moment about the inefficiencies of auditing, 
and you may have encountered that. Of course, we call this tax 
that people owe use tax, but I can attest to the fact that there is 
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a complete lack of compliance with this use tax obligation by State 
residents, and even though in our State of California we actually 
have a line on the income tax form that says that people have a 
use tax obligation, people still ignore it. Few people even know 
what a use tax is, and then they are shocked to find out that they 
even owe it, which leaves auditing as our only alternative. But why 
is auditing more burdensome both for the State and for the con- 
sumer? 

Governor Haslam. I think just the sheer number of individual 
audits that would have to happen in this case makes it, you know, 
particularly in a State as large as yours, makes it incredibly dif- 
ficult. One anecdotal piece of evidence, we did have one of our re- 
tailers put on its yearly statements to folks saying you bought this 
much, you owe this much to the State. Now, there was no, you 
know, threat of enforcement anywhere, but once people were noti- 
fied, we actually saw the amount we collected off of that go up like 
tenfold. But it is still, you know, the ability to audit that for the 
State would require an incredible amount of work. 

Mr. Harper. And I think, if I may, the Governor is correct. As 
we have looked at it, you know, there are two ways to go through 
and collect the use tax, either a business does it or an individual 
does it, and by having the additional auditors come in, people 
would feel like they have an auditor sitting at their kitchen table 
which would be very onerous and irritating. Granted in Utah we 
only have 1.6 percent compliance with the use tax, we have a line 
on our income tax return. Most people don’t even think about it. 
But I think some people more and more are thinking about it and 
are intentionally saying, hey, I can save a little bit because of this 
government inequality that is on the books. 

Ms. Chu. Thank you. I yield back. 

Mr. Marino. Thank you. The Chair now recognizes the gen- 
tleman from Arkansas, Congressman Griffin. 

Mr. Griffin. Thank you, Mr. Chairman. Thank you all for com- 
ing. I appreciate your time. I first want to say that I am — I want 
to congratulate my colleague from Arkansas, Congressman 
Womack, Steve Womack, for all the work that he has done on this 
particular issue. 

I have studied this issue quite closely, and I would first like to 
just mention that if you take a look at the pledge that we have 
talked about, the gentleman that is leaving has talked about, it 
clearly is dealing with marginal tax rates, which this does not. 

Second of all, I am a pledge signer, and I signed that pledge not 
because of what Grover Norquist, says but because that indicates 
in a formal way my position to my constituents, and so I want to 
just make that very clear. 

I also want to talk about something, I support the bill, I am a 
cosponsor, so I want to say that, and I support it because of fair- 
ness. I support it because of the current unfairness, the way that 
brick and mortar are treated versus Internet businesses. I do not 
support it because I am worried or feel sorry for governments not 
collecting more money. That is not why I support it. I support it 
because I want a level playing field, because I hear from my con- 
stituents back home who have businesses like Hank’s Fine Fur- 
niture in Little Rock and around, and they talk about the different 
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folks who may come in and shop and then buy elsewhere, and 
there is an unlevel playing field there. They are very involved in 
the community. They give to a lot of charities. They have a $4.7 
million payroll. I asked them this morning before this hearing to 
give me some stats. They have 250 employees, and of course they 
have to hire people to fix their air conditioner and take care of 
their physical plant. So I support this because of fairness. 

One of the things that I never hear discussed hardly at all in this 
context, though, is what the States are going to do with the money, 
okay? So I am on the record of supporting this, and a lot of money 
will go back to the States and others. I think that every Governor 
in the country, every State representative in the country, every 
State senator in the country ought to go on record and tell constitu- 
ents what they are going to do with the money that they are going 
to get as a result of this. 

My personal view is that we should reduce taxes commensurate 
with the additional revenue that comes in. That is what I believe. 
Why do I say that? That way you get fairness between the Internet 
and bricks and mortar, but you are not raising the tax burden. I 
understand you are not increasing taxes here. These are taxes on 
the books. But you do have some people who will pay taxes that 
didn’t pay before. And so I think it is fair to say we have ensured 
fairness with this bill, it is up to the States, but every State rep, 
State senator and Governor ought to tell us what they will do with 
that money, and I personally believe they ought to return it to the 
taxpayer. Then if they think they need additional revenue, they 
can make the case, they can make the case to people. 

That is the way I would like to see it play out. Obviously that 
is going to be up to the States. That is not something the Federal 
Government will decide. Some States will say, man, we are enjoy- 
ing all this extra money, and we are going to spend it this way. 
Other States are going to say, we are going to have conservative 
leadership, you know, I have heard that there is a gentleman on 
this Committee who is going to be Governor of a midwestern State, 
and I think, I don’t want to steal his thunder, but, you know, I 
think he has indicated that he would like to take the additional 
revenue and return it by lowering some of the tax rates. So that 
is going to be up to the States to decide. But with this microphone 
I am going to preach that my opinion is we need to pass this, we 
need to have the fairness as a result, but we need to return the 
extra money to the taxpayers. 

Governor Haslam. Thank you, Congressman, I will take that as 
a question maybe and 

Mr. Griffin. What do you think? 

Governor Haslam. Right now we are proud in Tennessee. 

Mr. Griffin. My time is up but 

Governor Haslam. We have the second or third lowest combined 
State and local tax rate in the Nation right now. So, believe me, 
we are tracking with you. 

Mr. Griffin. Yes, sir. 

Governor Haslam. We have cut rates two or three times. Here 
is the message that I would bring back to Washington, and I know 
you agree with it. We understand there is going to be less money 
coming from Washington in the future. I don’t know how the budg- 
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et battle, but somehow it has got to get solved, and as a Republican 
I am encouraging you to get it solved. We understand there will be 
less money coming from Washington, and like I said, we will live 
with that. You have to let us then go through our budget process 
as well and then judge us by our records. Like I said, we have cut 
taxes three times since I have been Tennessee’s Governor, a year 
and a half. 

Mr. Griffin. Mr. Chairman, may I have 15 more seconds? 

Mr. Marino. Yes. 

Mr. Griffin. One thing, I agree with you, and one thing I would 
add to that is I think we are over the coming decades going to be 
living in a world where less money will come up here, and that 
makes more sense. When you have got small town mayors asking, 
begging for Federal money to build something completely unrelated 
to anything in the Federal Government, it is because we have 
taken so much of their money in the first place, and we have cre- 
ated dependency with those mayors and those city councilmen, so 
they come begging us for money. I would much rather that money 
stay in the States and we take less of it up here. 

Thank you. 

Mr. Marino. The Chair now recognizes the gentleman from Flor- 
ida, Congressman Deutch. 

Mr. Deutch. Thank you, Mr. Chairman. Mr. Chairman, my 
friend from Arkansas suggested what he might like to hear some 
of the State representatives and State senators and Governors say. 
I would take this opportunity to point out that I would like to hear 
every one of my colleagues that I serve with in this body say ex- 
actly what Mr. Harper said quite heroically earlier, and that he is 
and everyone who serves in this body is accountable to the people 
who elect them and not to Grover Norquist. So thank you, Mr. 
Harper, for that statement, and I wanted to be on the record with 
that as well. 

Now, let me talk about this legislation, and I would like to broad- 
en the discussion a bit. We talk a lot about fairness, and my col- 
leagues have talked about it, and they are right to do it, but I want 
to talk about the impact that goes beyond that mom and pop re- 
tailer who is at a significant competitive disadvantage today and 
talk about the other retailers who may not be impacted directly but 
are impacted very significantly by this unlevel playing field that we 
have today, and here is how, and I would love to hear from the 
panelists about this. 

We know about, we have heard lots of examples about the indi- 
vidual retailers who have a customer come in, someone they think 
is going to be a customer, and they ask questions, they take advan- 
tage of all that retailer’s expertise, then they may leave and buy 
the product online or they may ask the retailer to match the price. 
Often the retailer can’t, and they will buy it online. But what we 
don’t — what we haven’t talked about this entire day is the role that 
not just that retailer but that that entire Main Street block or that 
that entire shopping center plays in the community and what hap- 
pens because of this system is not just because — not just that small 
retailers can’t compete and may have to close but, yes, there are 
some larger retailers as well that can’t compete and have to close, 
and let’s talk about what happens when they do. If that larger re- 
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tailer closes, the larger retailer that has been blamed so often for 
all of the ills of these small mom and pops, when that larger re- 
tailer closes, all of the employees of that larger retailer lose their 
job, and that has an impact on the community, and when that larg- 
er retailer and the small mom and pop, when they all start to close, 
there are other businesses on that block or in that shopping center 
who are also impacted. The nail salons, the barbershops, the res- 
taurants. When you have part of Main Street that goes dark, then 
suddenly you are not drawing as many consumers. There aren’t as 
many people from the community who are coming to shop there. It 
is true on Main Street, and for those of us who represent suburban 
areas, it is true for a shopping center. And when there are lots of 
vacancies, it is a lot harder for those other service providers who 
don’t pay sales tax often, not in my State, but it is harder for those 
service providers then to have that flow of customers, people who 
come to see that they are there when they are out purchasing 
something in a store, and then they are impacted. And what is the 
impact then? They lay people off, they shut their doors. And sud- 
denly you are in a situation where half or three-quarters or all of 
Main Street is dark, not just that mom and pop retailer who 
couldn’t compete as a result of this unlevel playing field. And the 
same thing is true when the shopping center goes dark. When half 
of it or three-quarters of it goes dark, there are a lot of people who 
lose their jobs beyond, as I pointed out, beyond just the individual 
mom and pop retailer that has been the focus of this hearing. 
There are a lot of people who lose their jobs, and for people who 
live in the communities near these shopping centers or for people 
who live downtown near Main Street, they lose the ability to go out 
and pick something up in those stores that could no longer survive. 
They lose the ability to go out and spend time with their commu- 
nity members in those shopping centers, and the community loses 
corporate citizens who contribute to the baseball teams, who con- 
tribute to the Boy Scouts, who contribute to making that commu- 
nity great. There is a lot more at stake here than just the issue 
of fairness for one particular retailer. There is a community at 
stake here. And I think that is what we have to realize, that is why 
I am supportive of these efforts, and I don’t know if — I guess I 
would turn to our local elected officials first to see if they have any- 
thing to add to what I have just said. 

Governor Haslam. Amen. 

Mr. Harper. Total agreement. 

Mr. Deutch. Mr. Chairman, I hope as we have an opportunity 
to move forward that, yeah, we continue to figure out the best ways 
to do this and how the technology, and I hope we have another 
chance to talk about the technology that exists now that actually 
makes this collection I think easier than it has been suggested at 
some point earlier today. I hope we can talk about that, I hope we 
can talk about the broader issues having to do with this legislation, 
but let’s not lose track of what is happening in our communities 
today because of a playing field that makes it too hard for too 
many to compete on. 

I appreciate it, Mr. Chairman. I yield back. 

Mr. Marino. Thank you. The Chair now recognizes the gen- 
tleman from Nevada, Congressman Amodei. 
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Mr. Amodei. Thanks, Mr. Chairman. I want to thank, first of all, 
Ms. Sanchez for being here because usually I am the last guy, and 
so thanks for taking the anchor for me today. I appreciate that. 

Mr. DelBianco, I have listened to most of this stuff and I get 
that, and I have looked through the testimony, and some of the 
gentlemen say we think this ought to be origin based, and obvi- 
ously the gentlemen from the Beehive State and the Volunteer 
State are in favor of it, that sort of thing. Is it your position that 
Internet sales should not be taxed, either sales or use or are they 
tax exempt in your organization’s view? 

And since I waited a long time, I won’t do something like Mr. 
Griffin did, but please be crisp in your response since you are prob- 
ably having as much fun as I am at this point. 

Mr. DelBianco. Thank you, Congressman, and as all of us know, 
although it has been glossed over today, all Internet sales are 
taxed exactly the same as brick and mortar sales, every single 
catalog company, online company in Nevada collects in Nevada, 17 
of the top 20 e-retailers already collect for everything they sell in 
Nevada because they have stores. There has never been and no one 
has ever asked for some exemption for the Internet. The Quill case 
was written in catalog. Internet sales are all subject to sales tax, 
and they are today. 

Mr. Amodei. So your answer to my question is yes, they should 
be taxed? 

Mr. DelBianco. And they are. 

Mr. Amodei. Okay. So that is yes in my view, and you can say 
they are, and we won’t spend time on that. 

Now, having said that, I have listened to your testimony about 
10,000 different taxing jurisdictions. With the alternative being, as 
I believe the gentleman from Utah indicated, it is like, well, we 
have got a form on our State income tax and we can do that. I don’t 
know how many customers you have, but I am guessing it is a bit 
north of 10,000 when you talk nationwide, and God forbid we use 
the word efficiency in anything we should do in a policy sense at 
this level, but — and I understand 10,000 is a big number, but rely- 
ing upon even the, you know, number of people that shop online 
or in catalogs in Nevada to fill that out, although we don’t have 
an income tax, we do have a use tax, it is like, I mean, seriously 
at some point in time efficiency has got to come into play and 
where is the best spot for this? You indicated the Texas example 
with Amazon. It is not that Amazon had to pay the tax, it is that 
Amazon decided not to charge the tax, and I guess whatever hap- 
pened in the Lone Star State didn’t go their way, so they were lia- 
ble for it. That is that way everywhere. But when we talk about 
the dents in the bill because it is not perfect, surely we are not 
going to rely upon the tens of or hundreds of millions of customers 
nationwide to file those documents as opposed to using it at point 
of sale, whether it is at the origin rate or at different rates depend- 
ing on the jurisdiction? 

Mr. DelBianco. You are absolutely right, it would be crazy for 
us to expect individual consumers to start to remit use tax. I think 
that what will happen is that we need a bill that forces the States 
to truly simplify the way they set out after the Quill ruling, where 
there is one rate per State for the remote companies, where ven- 
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dors are compensated for the cost of collection, just like in-State 
vendors are compensated. One audit for all 46 States, one set of 
definitions and a small seller exception that protects that small 
company in your State who is just trying to satisfy customer orders 
outside of Nevada. 

Mr. Amodei. Okay, and I get that, but then we get back into the 
fairness stuff that Mr. Deutch, so it is like so if I have to be doing 
business in Truckee, California, into Nevada I get a $500,000 ex- 
emption, but if I am in Reno selling into Nevada I don’t. That both- 
ers me a little bit on the general fairness stuff, but — and I appre- 
ciate that you have thought about things, saying here is what we 
recommend. So is your alternative you want an exemption and you 
want to simplify to one return per State, and then it is okay to do 
use or sales tax? 

Mr. DelBianco. If we implemented all the simplifications in 
here, and they are very similar to what Mr. Henchman has articu- 
lated, with those in place we then turn to a small seller exception, 
and the small seller exception can’t be anything as low as a million 
dollars. As I explained earlier, that is a one- or two-person com- 
pany at most, and you talk about fairness, is it fair for that one- 
or two-person Nevada company shipping their specialty items 
around the country to collect for all those jurisdictions? It isn’t. The 
small seller exception needs to be high enough and yet still allow 
the States to collect 90 percent of what they claim they are not get- 
ting, and a level of $15 million in sales gets them 90 percent. 

Mr. Amodei. Are you aware of anywhere in the Nation where 
there is a small seller exemption under State law right now? 

Mr. DelBianco. Under Federal law, the Small Business Admin- 
istration says a retailer is small when they are under $20 million. 
This Congress has passed 

Mr. Amodei. No, the question is, the question is, is there an ex- 
isting exemption in State law anywhere that you are aware of that 
says if your sales are below X amount a year, you don’t have to col- 
lect State sales or use tax? 

Mr. DelBianco. Of course not, and every online seller already 
collects. 

Mr. Amodei. Why would we do it now? 

Mr. DelBianco. There’s no small seller exception. 

Mr. Amodei. So why would we create one in this context? 

Mr. DelBianco. The Federal Government has plenty of small 
seller exceptions, recognizing the burdens in Quill. You should 
probably enact a similar small seller exception. The States can’t do 
this on their own, they need Congress to force businesses to com- 
ply, and Congress ordinarily, like the bill you just passed this year 
on the small business tax cut, said that a small business was under 
500 employees. That may not be appropriate for retail, but you 
need a small seller exception. 

Mr. Amodei. You have exhausted my time, and thank you for 
doing so, and thank you for your responses. 

Mr. Marino. Thank you. The Chair now recognizes the gen- 
tleman from Colorado, Congressman Polis. 

Mr. Polis. Thank you, Mr. Chair. I would also like to engage 
with Mr. DelBianco. I want to understand taking away sort of 
breaking out how many small businesses work, sales and margins. 
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What would a typical, if there is a small company, it could be a 
vintner, it could be anything, and their sales are a million, two mil- 
lion. What would be typical of the margins, you know, how much 
more they are selling a good for than what they purchase it for for 
a small business like that? 

Mr. DelBianco. Thank you for the question. We look at gross 
margins, which is the cost of sales as a percentage of the retail 
price. 

Mr. Polis. And what do you find? 

Mr. DelBianco. And they range anywhere from 30 percent down 
to as low as 20 percent in the data that I looked at. So I used 25 
percent for the example I articulated earlier today, that a million 
dollar seller right away loses $750,000 for cost of sales, and then 
has to cover all those other expenses from marketing, distribution, 
web site, accounting, computer programming. 

Mr. Polis. And your estimates further show that the cost of col- 
lection, I believe this was from the Streamlined Sales Tax esti- 
mates, that it would cost about 17 cents for every tax dollar it col- 
lects for the States? 

Mr. DelBianco. That is the data that Streamlined Sales Tax col- 
lected. 

Mr. Polis. So again that would effectively in many cases wipe 
out the margin for a hypothetical million dollar business. Coupled 
with the gross margin and the cost of compliance and all their 
other costs, it might have been a business that previously had a 
small profit, but after this additional burden it would cause it to 
go into the red. Is that possible? 

Mr. DelBianco. Yeah, absolutely. 

Mr. Polis. And I think the concern there is that in that situation 
where you have a business that can no longer exist profitably, they 
are not going to exist. Therefore, they are not going to pay any 
taxes to the government. It is a very hypothetical tax when you are 
talking about imposing it on businesses at the $500,000 or million 
dollar in gross sales level where in many cases these taxes would 
be a deterrent to even having that sort of business. They would be 
very difficult, the under $150,000 which is being talked about, and 
then once you are several million, you know, whether, you know, 
five, 10, 20, whatever it is you might be able to absorb some com- 
pliance costs, but there is very little margin to spare for many of 
these businesses in that middle realm that we hope that job growth 
emerges from. These are not, you know, in many cases terribly 
profitable businesses. As you mentioned, they might be purchasing 
something for $7.50 and selling it for $10, some of them are even 
less than that. In fact, the more competition we have in the mar- 
ketplace, and the Internet obviously encourages and makes it easi- 
er, reduces barriers to competition, the more squeeze on the mar- 
gins there will be in general, and that is obviously a good thing for 
consumers, and the more efficiently retailers are able to turn 
around products and operate, consumers will benefit from that. 

Now, again, the flip side is that this is both a compliance cost 
and a tax on the gross sales, not on the margin. So when you have 
a particularly low margin product, you are effectively taxing the 
gross sales, which will make it very difficult to profitably sell low 
margin products, which are equally as important to the economy as 
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high margin products. Therefore that makes, you know, again some 
of the estimates of the taxes that would be collected hypothetical 
in the sense that many businesses that they would be collected 
from would actually be driven out of business or uneconomical by 
having to both comply with and pay these taxes which would other- 
wise obliterate any margin that they have. 

I was also wondering, Mr. DelBianco, if you could address briefly 
now, mail order has existed for, you know, certainly as long as I 
have been alive, Sears catalog, all those days. This has always ex- 
isted, and we have had the issue of doing the nexus, and why is 
this any different today other than is it any different than just ba- 
sically having more volume going through mail order channels 
which, by the way, was the case in the Sears catalog height days. 
It probably — you know, that was a big deal on where you could get 
things. Is there really any difference in the landscape or is it just 
an order sort of the volume coming through these channels? 

Mr. DelBianco. You are absolutely correct, it is just the volume. 
The Quill ruling was with respect to a catalog company and had 
to do with remote burdens on businesses to have to collect and 
remit taxes for places where they had no physical presence at all. 

Mr. Polis. And, you know, many of these e-commerce companies 
as they grow actually establish nexuses in many different States 
for logistical reasons, for business reasons. As they do so, they of 
course fully contribute to those States as well, sort of one of the 
natural cycles of growing. That is why many of the large e-com- 
merce companies operate and pay taxes in a number of States that 
they operate in as well. 

So I think as we look at small business, to a lot of people a mil- 
lion dollars a year sounds like a lot of business, a lot of money. It 
is important to point out this is not somebody who is going to the 
bank with a million dollars a year. They may be earning $50,000 
a year, they may be earning $75,000 a year, their earnings may be 
wiped out entirely if they have to hire accountants and implement 
software and take their time away from selling their product to 
manage the compliance of this until they get to a size where truly 
they can absorb any of those additional costs, and I yield back. 

Mr. Marino. Thank you, Mr. Polis, and I might add the only 
ballplayer this season when we played the congressional baseball 
game to get an inside-the-park home run. 

Mr. Polis. Which I thank the Chair for the credit. It was offi- 
cially scored as a double and a two-base error, but I will take the 
home run. 

Mr. Marino. It was still a run, so we will chalk it up to that. 

The Chair now recognizes the woman from California and, I 
might add also, the only woman to be drafted in the congressional 
baseball team this year, Congresswoman Sanchez. 

Ms. Sanchez. Thank you, Mr. Chairman. And thank all the gen- 
tlemen on the panel for being so patient, and I was not here for 
much of the hearing, so I apologize if I will cover territory that has 
already been covered. But I am a big fan of H.R. 3179, the “Mar- 
ketplace Equity Act of 2011,” and I think it is a great bill, and I 
applaud the Committee for discussing it today. I probably don’t 
need to remind my colleagues from California and probably any- 
body else here about the need for State governments to receive the 



155 


entirety of taxes that are due to them. The State of California, 
which is undergoing tremendous budget shortfalls, is expected to 
lose nearly $1.8 billion in uncollected revenue alone, and that 
would go a large way toward helping us with our budget woes. You 
know, and not trying to place blame because many consumers just 
aren’t aware of their responsibility to pay their use tax from online 
payments. And furthermore because remote sellers aren’t required 
to collect sales tax, it puts them, as many of the witnesses noted 
in their written testimony, at a distinct advantage to the brick and 
mortar businesses that exist in all of our districts and that we 
want to see survive and thrive. 

The Internet undoubtedly has changed many sections of our 
economy, particularly how we treat remote sellers. It is my humble 
opinion that we no longer live in an era when the complications 
that the Supreme Court acknowledged in the Quill decision con- 
tinue to be an obstacle to the collection and the remission of sales 
tax by remote sellers. At a time when many local governments and 
States are struggling and many people are out of work and looking 
for work, I think that H.R. 3179 is a common sense solution that 
helps level the playing field for retailers and provides States with 
the tax dollars they deserve and also allows States the flexibility 
to address taxation in a way that best fits their unique situation. 

So I have given my opinion, but I would like to just touch on a 
couple of questions, and I would like to start with Governor 
Haslam. 

Your State, I understand, is not a full member of the Stream- 
lined Sales Tax Agreement; is that correct? 

Governor Haslam. Currently, right. 

Ms. Sanchez. Okay, and neither is my home State of California. 
Can you reiterate in your opinion why we need the national solu- 
tion outlined in the Marketplace Fairness Act? 

Governor Haslam. Well, I think without it the Quill decision 
stays in effect, and Quill specifically said it was up to Congress to 
change the thing, Congress had the ability to do that. 

Ms. Sanchez. Great. And you noted in your testimony that you 
don’t believe in increasing taxes, so when your constituents in Ten- 
nessee ask you about the collection of online sales tax, how do you 
explain it to them in a way that reassures them that it is, in fact, 
not a new tax? 

Governor Haslam. Well, not always easy, but I think the reality 
is what I firmly believe, it is a tax that is currently due and not 
collected, and so we have a situation where we are enabling a lot 
of people out there to break the law. 

Ms. Sanchez. Thank you. Representative Harper, as many wit- 
nesses and Members of the Committee have acknowledged today, 
consumers just aren’t paying the use tax. Do you think that that 
system is fair to consumers? 

Mr. Harper. Which system, the one in this bill? 

Ms. Sanchez. No, the status quo right now that many people 
aren’t paying the use tax. 

Mr. Harper. I think it advantages wise consumers who go out 
there and specifically try to avoid paying a sales tax based on the 
government inequity that is on the books, and I think it disadvan- 
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tages local businesses who are required to pay a — to collect a sales 
tax and not those who are remote. 

Ms. Sanchez. Would it also disadvantage consumers that per- 
haps aren’t technologically sophisticated or don’t even have a com- 
puter or access to the Internet in their home? 

Mr. Harper. Yeah, it creates an unlevel playing field. 

Ms. Sanchez. Thank you. You also spoke in your testimony to 
a point that technology currently exists to collect sales tax; is that 
correct? 

Mr. Harper. Yes. 

Ms. Sanchez. And you noted that eight companies currently 
have the technology to collect that tax. Do you have a sense of 
what it costs to have that technology in order to do that? 

Mr. Harper. It depends on the size of the company and how you 
handle it. I have met with a number of small businesses who say 
it is very simple, cheap, they can afford it, they have, you know, 
just a single product that they sell online, they use it. I am con- 
cerned with statements that have been made that, you know, the 
cost of collection or the collection of the tax would be an undue bur- 
den on business and would drive them out of business. What we 
are promulgating is the fact that there will be a vendor — there can 
be a vendor compensation, and it will not increase the cost on a 
business. 

Ms. Sanchez. Would it be accurate to make the assumption that 
if the burden of collecting sales tax was placed on the remote seller, 
companies would look into developing that kind of technology and 
that the price for remote sellers would be lowered eventually? 

Mr. Harper. Absolutely. 

Ms. Sanchez. Great. Those are the points that I was interested 
in hearing testimony on. I thank you for your answers, and I yield 
back. 

Mr. Marino. Thank you. Seeing no additional colleagues for 
questioning, and in the interest of our guests in the gallery and our 
distinguished panel, I will not tax you with any questions, and I 
would like to thank our witnesses for their testimony today. 

Without objection, all Members will have 5 legislative days to 
submit additional written questions for the witnesses or additional 
materials for the record. This hearing is adjourned. Thank you. 

[Whereupon, at 12:52 p.m., the Committee was adjourned.] 
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Questions for the Record submitted by the Honorable Jason Chaffetz, a 
Representative in Congress from the State of Utah, and the Honorable 
Melvin L. Watt, a Representative in Congress from the State of North 
Carolina 


United States House of Representatives 
Committee on the Judiciary 

Hearing on H.R. 3 1 79, the “Marketplace Equity Act of 2011” 
July 24, 2012 
Questions for the Record 
(Panel Two) 


Questions from Representative Jason Chaffe tz 

1 , Online retailer Overstock, com ’has told me and many others in Congress that it will 
support federal legislation to address the remote seller sales tax collection issue if Has 
legislation addresses certain basic principles. Those principles are: 

a) States must provide certified plug-and-play software to remote sellers; 

b) Remote sellers have immunity from state and third party plaintiff liability for 
errors in the software and/or information provided by the state; 

c) States provide remote sellers fair compensation for the installation, integration, 
operation and maintenance of the software in remote sellers’ infrastructure and 
the collection administration costs; 

d) The be a single state audit in each state, including a single agent contact to 
address remote seller tax collection issues; 

e) States make meaningful simplification of state sales tax rules; 

f) The legislation include clear language that the collection of sales tax by a remote 
seller does not, of itself, create nexus in that state for any other taxing or 
regulatory purpose; and 

g) There be federal court jurisdiction to determine if states are abiding by the law 
Congress passes. 

2. It seems to me that the states are asking that Congress solve their tax collection problem. 
Many say that plug-and-play remote seller sales tax software exists. While I agree that 
software exists, I question whether it is as simple for a remote retailer to implement as many 
proponents claim based on Overstock.com ’s 2 actual experience in late 2010. Overs toek .com' 
selected a software package to enable it to collect sales tax in one additional state. It took 20- 
30 of the company’s IT professional staff nearly six months and more than 9,400 man hours 
to integrate the software into the company’s IT system and map the million products the 


'See tiitp://www. ovcnlock.corn/ 

1 See bttp://www. overstock. com/ 

’ See h Up://ww'.v . overstock. .cc<n/ 

Questions for the Record 

House Judiciary Committee Hearing - July 24, 2012 (Page 1) 
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Response to Questions for the Record from the Honorable Bill Haslam, 
Governor of Tennessee 

Responses to Questions submitted for the Record by 
the Honorable Bill Haslam, Governor of Tennessee: 


Questions from Representative Jason Chaffetz: 

Answer: The availability of software to help remote sellers calculate and collect sales taxes is an 
important element of the Marketplace Equity Act. Se veral vendors are currently marketing software 
solutions for all sizes of business to allow sellers to collect and remit sales taxes, many at costs far below 
the example you sited for Ovcrstock.com. While I cannot speak to details of Overstock. corn’s 
experience, retailers in Tennessee stress the importance of leveling the playing field between online and 
Main Street retailers. While they arc aware that software will be necessary to comply with the law, their 
focus has been on creating equity in the marketplace so they can compete on equal footing. 

Questions from Representative Melvin Watt: 

1 . Answer: Services that simplify the collection process for vendors will make it significantly easier 
for vendors of all sizes to collect and remit sales taxes. It may also decrease the arguments in 
favor of a small business exception. That being said, NGA has long supported a small business 
exception as an important component of federal legislation. 

2. NG A has long supported a small business exception as part of federal legislation to provide states 
the authority to require remote vendors to collect and remit state and local sales taxes. The level 
of such an exception should be determined by Congress, and should be set at a level sufficient to 
protect truly small sellers without undermining the intent of the bill to authorize the collection of 
sales taxes on all applicable sales. 
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Response to Questions for the Record from the Honorable Wayne Harper, 
Utah House of Representatives 


Chairman Lamar Smith 
Committee on the Judiciary 

September 15, 2012 

Thank you for the opportunity to address the Judiciary Committee on HR 3179, the Marketplace 
Equity Act of 20 11 . 

Attached are my responses to the addition questions. 

From Representative Jason Chaffetz, Utah 

Overstock.com faced some unusual expenses and challenges in implementing their software for 
the collection of sales tax. That company used a product that was not specifically designed for 
them, then used internal resources to make it fit their needs. 

The intent of Streamlined Sales Tax Governing Board and a number of private companies is to 
create parameters that are simple, uniform and easy to use. The private companies are intending 
to offer software that is uniform and close to plug and play. However, with distinct profiles and 
needs and existing software, at this point no one company has the solution for every situation. 
SSTGB goal is to create a situation where every company has to file with a single tax authority 
in each state and is subject to only one audit in each state. That, in and of itself, is a huge saving 
to the business community. 

Likewise as more sates and companies accept uniformity and start remote collection, additional 
companies, far more than the 8 currently available to collect remote sales tax or offer remote 
collection software, will open up and enter into the market. 

SSTGB's current position is that a small sell exemption is appropriate and that amount is 
$500,000. My personal view is that the small seller exemption should be phased out over a few 
years to truly end the government sanctioned advantage non-nexus retailers have over local 
retailers via the non-collection of due sales tax. 

From Representative Melvin L. Watt 

Yes. My personal view is that the small seller exemption should be eliminated within a 3 to 5 
year period. When Congress passes this or the Senate version of the bill, many new software 
companies will open up and the cost to collect and remit will become very inexpensive and easy. 

Streamlined Sales Tax believes that a $500,000 small setler exemption is appropriate. 


Wayne Harper 

Utah House of Representatives 
District 43 
State of Utah 

President Elect, Streamlined Sales Tax Governing Board. 
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Response to Questions for the Record from Hanns Kuttner, Visiting Fellow, 

Hudson Institute 


Responses to Questions submitted for the Record by 
Mr. Hanns Kuttner 

QUESTION FROM REP. JASON CHAFFETZ 

Question: While there would be some economies of scale expanding to 50 states and the 9,600 
taxing jurisdictions throughout the country, w'ould you agree that the cost for a remote seller to 
become the sales tax collector for all or some portion of the 50 states is very high and that the 
states should fairly compensate remote sellers for these costs? 

Answer: Sellers provide a valuable service to state and local government when they collect the 
sales tax. Some states recognize this fact and pay retailers through what are called "vendor 
discounts.” As of January 1, 2012, 26 states allowed vendor discounts and 20 states did not, 
according to the Federation of Tax Administrators 

(http://www.taxadmin.org/fta/rate/vendors.pdf.) New York provides the largest vendor 
discount, 3.5 percent of the state sales tax collected, although Alabama allows 5 percent on the 
first $100 collected. Among the states not offering vendor discounts, California is the largest. 

The best evidence about whether the vendor discounts are enough to cover the cost of collection 
comes from the Joint Cost of Collection Study (JCCS), available at 

http://www.bacssuta.org/Cost%20of%20Collection%20Study%20-%20SSTP.pdf. JCCS was a 
public-private partnership that included the Council on State Taxation, the Federation of Tax 
Administrators, and the National Retail Federation. The JCCS fielded a survey in 2004 and 
2005. It is only study which is national in scope. The sample included both single state and 
multi-state retailers and store and non-store (i.e., remote) sellers. The survey asked about such 
costs as training personnel on the sales tax, documenting exempt sales, programming and 
servicing cash registers, filing returns, and handling audits and appeals. 

The most striking finding from the JCCS may be the relationship between a seller's size, 
measured by the dollar volume of its sales, and the cost of collecting the sales tax. For sellers 
with annual sales of between $150,000 and $1,000,000, the cost of collecting the sales tax 
equaled 13.47 percent of the tax collected; for sellers with annual sales in excess of $10 million, 
costs were 2.17 percent of the tax collected. Across retailers of all sizes, costs averaged 3 .09 
percent of the sales tax collected (representing .19 percent of the sales amount.) With few 
exceptions, states do not recognize that smaller sellers have higher costs, and those exceptions do 
not reflect the full variation in the cost of collecting the sales tax across different sizes of 
retailers, a six-fold difference between small and larger sellers. 

One way of thinking about this data is to conclude that many states choose to be neutral between 
sellers, preferring a level playing field to one that recognizes that smaller sellers face higher costs 
per dollar of sales tax collected. 

Whatever level vendor discounts should be to cover the cost of sales tax collection, the 20 states 
which do not offer any compensation for collecting the sales tax are below it. (The lag time 
between when sellers collect the tax from purchasers and the seller remits the tax to the state 
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creates a no cost source of funds ("float") for sellers. While this once had value, at current 
interest rates it is a very small compensation in the 20 "no vendor discount" states.) 


QUESTIONS FROM REP. MELVIN L. WATT 


1 . If services exist or are developed that sufficiently simplify the tax collection process for 
vendors, is or will a small business exemption be necessary? 

Answer: The costs that sellers face for collecting the sales tax vary according to seller size. In 
the best study of these costs, the Joint Cost of Collection Study (JC,CS)(available at 
http://www.bacssuta.org/Cost%20of%20ColIection%20Study%20-%20SSTP.pdf) found that the 
cost of collecting the sales tax decreased by .53 percent as seller size increased by 1 percent. 
Comparing sellers with sales less than $1 million (in 2005) to those with sales over $10 million 
found a six-fold difference in the cost of complying with the sales tax. 

I would suggest that a small business exemption involves a trade-off between simplicity and 
fairness. Fairness would focus on the amount states pay sellers to collect the sales tax on their 
behalf. States make these payments in the form of "vendor discounts," an allowance calculated 
when a seller remits sales tax to the state. Not all states do this, 26 states do and 20 do not. A 
fair vendor discount would vary with the size of the seller. A seller with relatively low sales 
would receive a larger vendor discount than a larger seller. The fairest approach would use data 
from a study like JCCS and set the vendor discount on a sliding scale. A series of brackets 
would be simplest (annual sales less than $100,000, $100,000 to $500,000, etc.) 

The beauty of this approach is that there would be no need to draw a single line for a small 
business exemption. However, it is not helpful to legislators at the national level grappling with 
this issue because vendor discounts are set in state sales tax laws. 

Thus we are back to the trade-off between simplicity and fairness, and the fact that the tool most 
easily available at the federal level is setting an amount that exempts sellers with sales below 
some threshold. An exemption level is a simpler approach. 

One suggestion I would make for line drawing is to draw a line that declines over time. This 
would recognize that the cost of collecting the sales tax in multiple states will likely decline over 
time. Better and cheaper information technology will make this happen. It also recognizes that 
the burden is larger for smaller firms and gives progressively smaller firms more time to develop 
or acquire the systems they will need. (Given that some of the cost is associated with computer 
systems changes, having more time makes it likely that the systems changes could be 
accomplished as part of a larger, periodic overhaul, further reducing the sales-tax-specific 
systems cost. Computer systems costs will likely be lower if they are part of the original design. 
Setting an exemption over time would put new entrants on notice that this is something they will 
face if and when they grow, making it more likely that more new entrants have systems that do 
not require re-engineering to do sales tax calculations for multiple states.) This could be done 
directly, by setting an initial high threshold in statute and in statute setting a path for the 
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threshold to decline over time. It could also be done indirectly by setting a statute expressed in 
nominal dollars whose real value would decline over time by the rate of inflation. 

2. Proponents of HR. 3179 argue that a $1 million small business exemption threshold would 
exclude more than 90 percent of online retailers thus denying States of much of the uncollected 
sales and use tax revenue that the bill is designed to help them secure. Opponents of H.R. 3 179 
advocate for a higher small business exemption threshold ($ 1 0-$ 1 5 million) because they argue 
that a lower threshold would cripple small businesses and, because the top 10 percent of online 
retailers are responsible for the majority of uncollected sales and use tax revenue, a higher 
threshold would still capture the majority of uncollected sales and use tax revenue that the bill is 
designed to help States secure. What is the appropriate small business exemption threshold? 
Why? 

Answer: Government should be neutral between in the marketplace, allowing buyers and sellers 
to arrive at the most efficient pairing up of buyers and sellers. A free and fair market will 
achieve that efficient combination. A free and fair market requires treating all sellers the same, 
regardless of size or physical location. From these first principles one can infer that the best 
solution would be no preference for firms above or below some threshold, nor different treatment 
of firms that are within a state versus those outside the state. 

A size-related exemption is a way to recognize that the fixed costs of sales tax administration 
mean that the cost, measured as a percent of sales, is larger for smaller firms than larger firms. A 
small business exemption draws a single line. Finns below- the size have no costs, firms above 
the line have all the costs. The firms that will be worst off are those with sales just above the 
line, unable to benefit from the exemption for smaller firms but without the scale economies that 
benefit much larger firms. This will be true no matter where a line is drawn. 

I would suggest that the best approach is not to set an exemption level that holds for all time but 
one that declines over time. This would be a way of balancing equity and fairness, beginning 
with a higher threshold and then becoming lower over time. A nominal dollar amount written in 
statute will realize this result as inflation reduces the real value of the exemption. 

There is no evidence that shows one approach is surely better than another. To take two dollar 
amounts mentioned in your question, one could start with an exemption that began with sales at 
$10 to $15 million that declined over time, say over the course of a decade, to $1 million or less. 
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Response to Questions for the Record from Joseph Henchman, Vice Presi- 
dent, Legal & State Projects, Vice President, Operations, Tax Foundation 


A 

National Press Building 


529 I4tb Street N.W., Suite 420 

TAXES' 

FOUNDATION 

Washington. DC 21NW5 

TEL 202.464.6200 
www.TMiFoundaiion.org 


Response* to 

Questions from Representative Jason Chaffetz 
on the Marketplace Equity Act of 2011 

Joseph 1 lenchman. 

Vice President, 1-egul &. State Projects, lax Foundation 

1 Online retailer Orcntock.com has told me and many others In Congress that it will support 
federal legislation to address the remote seller sales tax collection Issue if the legislation 
addresses certain hasic principles. Those principles are (a) Stales must provide certified plug- 
and-play software m remote sellers, (b) Remote sellers have immunity from state and third party 
plaintiff liability far errors in the software and/or information provided by I he seller; (c) Slates 
provide remote sellers fair compensation for the installation, integration, operation and 
maintenance of the software in remote sellers ' Infrastructure and the collection administration 
costs; (d) The [re J he a single slate audit In each state, including a single agent contact to 
address remote seller tax collection issues , (e) Stales make meaningful simplification of sales tax 
ndes; {[) The legislation include clear language that the collection of sales tux hy a remote 
teller does not, of itself create nexus In that state for any other taxing or regulatory purpose; 
and (g) There be federal court jurisdiction to determine if states are abiding by the law Congress 
passes 

The process of sales lax collection is presently complex and fragmented. Key contributors to this 
arc (I) a general determination by many jurisdictions to duplicate reporting, collecting, and 
auditing functions; (2) poor guidance on line-drawing between taxable and non-taxablc items in 
advisory rulings; (3) stales that permit jurisdictions to define their own tax base independently of 
the states; (4) far too many overlapping sales tax jurisdictions, which actually grow in number 
each year, and (5) slates’ eagerness to grant exclusions, exemptions, and preferential rales to 
special interests. The entire system is ad hoc and the costs are imposed entirely on retailers tluii 
collect the tax. 

States' ability to export this mess to out-of-sialc companies has been limited by the Commerce 
Clause. To the extent Congress wishes to remove this constraint on state power to collect sales 
tax from out-of-stale companies, some meaningful limitation on stale tax power should be 
substituted. The best approach, in my opinion, is authorize slates to collect lax on condition that 
they adopt meaningful minimum simplifications of the kind I explained in my testimony and 
some of which appear in the list you cite. 

Above all. remember that each simpliticalion not adopted is an additional cost that will be borne 
by interstate commerce. Require a lot of simplifications, and the costs arc greatly minimized and 
you may not even need a minimum threshold. Require few simplifications and the costs are 
maximized, and state threats to interstate commerce will be great. 

2 It seems to me that stales are as king that Congress solve their lax collection problem. Many 
say that plug-and-play remote seller sales tax software exists While l agree that software exists, 

1 
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I question whether it is as simple for a remole retailer to implement as many proponents claim 
based on Overstock, com ’s actual experience in late 2010. Overstock.com selected a software 
package to enable it to collect sales tax in one- additional state. It took 20-30 oj the company 's IT 
professional staff and nearly six months and more than 9,400 man hours to integrate the 
software into the company 's IT system and map the million products the company sells. The 
company calculated that the total cost of just the start-up phase was nearly $ 1.3 million for this 
ONE state, including the first year software license fee , employee and contractor time, and the 
use of existing IT hardware dedicated to the collection of the tax in the new state. While there 
would be some economies of scale in expanding to 50 states and (he 9,600 taxing jurisdictions, 
throughout the country, would you agree that the cost for a remote seller to become the sales tax 
collector for all or some portion of the 50 states is very high and that states should fairly 
compensate remote sellers for these costs ? 

I agree that collection and compliance costs are high and that this fact is not appreciated by those 
who do not work with state sales taxes (as I do). Rather than figuring out how to pay for an 
unnecessarily complicated and economically wasteful enterprise, my position is that a better 
avenue would be to require simplification of sales tax systems as a condition of states gaining the 
power to collect from out-of-state vendors. No more vague definitions. No more having 
hundreds of different jurisdictions in your state. No more taxing food seven different ways. No 
more having everyone do forms and audits and payments differently from everyone else, 

If we can do that, the waste of time and resources that goes into all that nonsense can be 
redirected into more productive avenues, without reducing the revenue that states and localities 
get. As die SSTP experience shows, only Congress will be able to get that set as a standard, 
either by enacting simplification requirements or credibly threatening to enact simplification 
requirements. 
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Natiunal Press Kuiltling 


520 Mill Street. N.W., Suite 420 

TAXES' 

FOUNDATION 

Washington, DC 20045 

TEL 202.464.6200 
Hww.TnsFoiindation.org 


Responses to Questions from Representative Melvin Wall 
on the Marketplace Equity Act of 201 1 


Joseph Henchman. 

Vice President. L.egul & State* Projects, I ax Poundalion 

/ If services exist or are developed I ha I sufficiently simplify the rax colled ions process for 
vendors, o or will u small business exemption he necessary ? 

Technology AND state sales lax simplification is necessary to make the process easy enough lo 
obviate the need for a small business exemption. Look-up software is crucial, but so is 
addressing (1) a general determination by many jurisdictions to duplicate reporting, collecting, 
and auditing functions; (2) poor guidance on line-drawing between taxable and non-tnxablc items 
in advisory rulings: (3) states that permit jurisdictions to define their own tax base independently 
of the stales; (4) far too many overlapping sales (ax jurisdictions. which actually grow in number 
each year; and (5) states’ eagerness lo grant exclusions, exemptions, and preferential rales lo 
special interests. Hie entire system is ad hoc and the costs arc imposed entirely on retailers that 
collect the tax. Awesome software solves none of those problems and is even limited in its 
ability lo navigate those problems. 

7 Proponents of HR. 3179 argue that a SI million small business exemption threshold would 
exclude marc than 90 percent of online retailers thus denying Slates much of the uncollected 
sales and use tax revenue that the bill is designed to help them secure Opponents of H R 31 79 
advocate for a small business exemption threshold (S 10-315 million) because they argue that a 
lower threshold would cripple small businesses and. because the top 10 percent of online 
retailers are responsible for the majority of uncollected sales and use tax revenue, a higher 
threshold would still capture the majority of uncollected sales and use tux revenue that the bill h 
designed to help Stales secure What is the appropriate small business exemption threshold ? 

Why ? 

A large threshold would collect most of the uncollected revenue while concentrating compliance 
costs on large firms, at least if the current state of the industry remains mostly unchanged. A 
small threshold wouldn’t raise much more money but would increase compliance costs. 

1 hat said, rather than figuring out how many firms wc should subject to an unnecessarily 
complicated and economically wasteful enterprise, my position is that a better avenue would Ik 
to require simplification of sales tax systems us a condition of states gaining the power to collect 
from out-of-strttc vendors. If wc can do that, the waste of lime and resources that goes into all 
that nonsense can be redirected into more productive avenues, without reducing the revenue that 
states and localities get As the SSTP experience shows, only Congress will he able lo get that set 
as a standard, either by enacting simplification requirements or credibly threatening to enact 
simplification requirements. 
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Response to Questions for the Record from Steve DelBianco, 
Executive Director, NetChoice 


United States House of Representatives 

Committee on the Judiciary 

Hearing on HR 3179, the “Marketplace Equity Act of 201 1" 
July 24,2012 
Questions For The Record 
(Panel Two) 


Questions front Representative fason Chaffctz: 

Question 1. Online retailer Overstock com has told me and many others in Congress that il will support 
federal legislation to address the remote seller sales tax collection issue if the legislation addresses certain 
basic principles. Those principles are. 

a) States must provide certified plug-and-play software to remote sellers; 

b) Remote sellers have immunity from state and third-party plaintiff liability for errors in the 
software and/or information provided by the state; 

c) States provide remote sellers fair compensation for the installation, integration, operation, and 
maintenance of the software in remote sellers’ infrastructure and collection admimsuation costs; 

d) There be a single state audit in each state, including a singe agent contact to address remote seller 
tax collection issues; 

e) Stales make meaningful simplification of state tax rules, 

f) The legislation include clear language that the collection of sales tax by a remote seller does not, 
of itself, create nexus in that state for any other taxing or regulatory purpose; and 

g) There be federal court jurisdiction to determine if states are abiding by the law Congress passes 


Answer from Steve DelBianco: 

Overstock is a member of NetChoice and we fully support all of the principles Overstock has stated. 

Moreover, all of Overstock's principles arc embraced by True Simplification ofTaxation (TruST), a 
coalition that includes NetChoice, the American Catalog Mailers Association, the Direct Marketing 
Association, and the Electronic Retailing Association. 

However, TruST takes a broader view than Overstock, and calls for additional simplifications that are 
essential for catalog companies and retailers of all sizes who use die Internet. The 12 TruST 
simplifications are listed below, indicating how each relates to Overstock’s basic principles. 


Twelve Key Simplification Provisions For Federal Legislation on Remote Sales Tax Collection 

1 Stales must provide certified software for rate lookup, collection, electronic filing, and funds 
transfer. Users of the software would be immune from state and civil liability for errors in 
taxes collected. (Overstock items a and b) 

2 A single sales tax rate per state for remote sales, (Required for customers who use mail- 
order catalogs and send checks with their orders) 

3. States should compensate businesses for reasonable costs of collecting sales taxes, including 
purchase and implementation of software. (Overstock item c) 

4. A single set of definitions for taxable and exempt products for all states. (Overstock item e) 


I 
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5. A single audit on behalf of all stales and local |uiisdictions conducted by a single slate where 
the seller has physical nexus, or a designated state in cases where a seller lacks physical 
nexus in any sales tax state. (Overstock item d. applied to a single nationwide audit) 

6. There should be a common sales tax return for remote sellers to file. (Remote retailers should 
not be forced to file 46 separate state tax returns each month) 

7. A single national rule for sourcing sales. (Overstock Hein e) 

8. Harmonize sales tax holidays and thresholds, or give remote sellers an optional exemption 
from participation in sales tax holidays and thresholds (Overstock item c) 

9 Allow remote sellers to challenge states in federal district court for disputes on sales tax 
collection, including whether a state is following congressionally required simplifications. 
(Overstock item g) 

10 Preempt and preclude state laws imposing sales tax obligations on businesses with no 
physical presence in that state. (Once Congress creates this path to tax collection, the states 
must follow this one path, and stop trying to stretch the definition of nexus beyond physical 
presence) 

1 1 Collection of sales tax under federal legislation docs not create nexus for any other business 
purpose. (Overstock item f) 

12. A congressionally determined exception for small businesses, (Retailers that are much 

smaller than Overstock must be protected from impossible new burdens of tax administration 
for up to 46 states) 

TruST believes that all of the 12 Principles are necessary for Congress to require true simplification and 
hold states accountable to the new standards. TruST members have met with several Congressional 
offices and would be willing to discuss these principles at any time. 


Question 2 While there would be some economics of scale expanding to 50 states and the 9,600 taxing 
jurisdictions throughout the country, would you agree that the cost for a remote seller to become the tax 
collector for all or some portion of the 50 states is very high and that the stales should fairly compensate 
remote sellers for these costs? 

Answer from Ste v e DelBianco: 

Yes, I agree that retailers face high costs to collect for up to 46 states, and that states should fairly 
compensate retailers for acting as their tax collectors. 

Retailers making sales la remote customers incur higher tits collection costs than retailers serving 
customers at a single location 

Today, under the Quill physical presence rule, all online and offline businesses play by exactly the same 
rule: all retailers collect sales tax for every state where they choose to have a physical presence 

A retail store on Main Street collects sales tax for just the one jurisdiction where it's located But in most 
states, an online retailer operating right upstairs is currently required to collect and remit for each of the 
local towns and counties when it ships within the state. That means collecting for hundreds of local tax 
jurisdictions, each with its own rates and rules. Yet when customers from surrounding towns walk in the 
door, the store collects and files only for its local jurisdiction. 
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Again, all retailers collect sales tax for every state where they choose to have a physical presence, i say, 
"choose" because it is the business that chooses whether to be just an online retailer or to operate 
physically in multiple states. When a business chooses to open stores or send sales reps to another state, 
it accepts the obligation ro collect that state's sales tax, along with state-provided benefits of 
infrastructure, public safety, etc. 

Paying sales lax for thousands of jurisdictions in 46 states is far more expensive and complex than paying 
sales tax for a single jurisdiction on over-the-counter purchases. Moreover, state and local governments 
often provide incentives and benefits to in-state retailers, such as tax increment financing, transportation 
improvements, worker training subsidies, grants, tax credits, property and income tax incentives, etc 
None of these benefits are available to out-of-state businesses. 

Empirical study shows lhal small businesses spend / 7 cents for every tax dollar they colled. 

What costs would a small business face if Congress forced them to pay sales tax to all 46 states? The 
Streamlined Sales Tax Project’s (SSTP) own Cost of Collection 1 study found that a small business (under 
$ 1 M in annual sales) spends 1 7 cents for every tax dollar it collects for the one or few states where it must 
already pay sales tax, as shown in the table below 


Annual retail sale* 

S150K-S1M 

$1M-$10M | 

Retailer's total cost per dollar of tax collected 

16.8 

4.2 

Training of personnel 

1.9 

0.6 

Documenting tax-exempt sales 

3.8 

0.9 

Customer service relating to sales tax issues 

0.7 

0.2 

Sales tax related software 

1.9 

0.4 

Programming and servicing cash registers 

1.2 

0.4 

Returns, remittances, refunds, sales tax 
research 

5.4 

1.2 

Sales tax audits and appeals 

1.0 

0.5 

Other compliance costs 

1.0 



You may be thinking that legislation before Congress would require states to provide software that makes 
it free and easy for retailers to collect taxes. But even if “free" tax software were available, it would only 
help to reduce one element of costs documented above — "Sales tax related software" At most, free 
software could therefore relieve only 2 cents of the 1 7 cents in costs that retailers incur for every lax 
dollar collected. 

That leaves small businesses with a 1 5% cost burden on every dollar they colled, for things such as: 

• Paying computer consultants to integrate new tax software into their home-grown or customized 
systems for point-of-sale, web shopping cart, fulfillment, and accounting 

• Training customer support and back-office staff 

• Answering customer questions about taxability of items, or sales tax holidays 


1 Available at tiln>V/www.iKlclioicc-Orti/wp-coillc:il'u pload.slcOsl-of-co Ucehon-..ludv-ss tp.pdr 
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• Handling audit questions from 46 slates 

• Paying sales staff, accountants and computer consultants to answer all these questions 

These collection burdens will be a big problem for small businesses that collect only their home-state 
sales tax today. Ask any of your small businesses, on main street or online, and you'll leant how hard it 
would be for them to begin collecting sales tax for all 46 states. 

So, yes, fair compensation for the administrative costs and burdens is essential for all retailers, not just 
those selling to customers in remote states. 

Costs for softv.'are integration ami maintenance must be covered, too 

Even if there were an "app" that could look-up a tax rate for an item and shipping address, retailers would 
still be faced with significant costs to integrate that app into existing systems, many of which include 
customized software. 

This point was demonstrated when a small business called the Silver Gallery explained to the Streamlined 
Sales Tax Governing Board how they would incur nearly 522,000 in costs for design, programming, 
integration, testing, and employee training. This cost estimate was developed for the task of integrating 
“free" software into Silver Gallery's existing information systems, at each of the integration points shown 
in their diagram below. 

Integration challenges for Silver Gallery in using a Certified Solution Provider (CSP) 


Custom Shopping Cart 


Mailorder Manager (MOM) 


Accounting System* 



Certified Solution Provider (CSP) 


Thai $20,000 represents just the up-front cost of software imegralion and testing. There would aslo be 
new costs for personnel to answer questions from customers and from the company's accounting and tax 
professionals. 

As part of any federal mandate to collect sales tax for all states, Congress should require states to 
compensate businesses for reasonable costs of collecting sales taxes, including purchase and 
implementation of software. This compensation can most easily be accomplished by allowing retailers to 


4 
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keep a percenlagc of taxes they collect on behalf of stales. The higher costs that are incurred in the first 
year suggest that compensation percentages should begin at a higher rate, and decline over lime to a rate 
of roughly 5%, as suggested by Overstock 


Thank you for posing these additional questions. 1 am happy to answer any other questions you may have 
on this issue. 


Sincerely, 


Steve DelBianco 
Executive Director, NctChoice 


S 
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United States House of Representatives 

Committee on the Judiciary 

Hearing on HR 3179, the “Marketplace Equity Act of 201 1" 

July 24,2012 
Questions For The Record 
(Panel Two) 

Questions from Representative Melvin L. Watt: 

I . If services exist or are developed that sufficiently simplify the tax collection process for vendors, will a 
small business exemption be necessary? 


Answer from Steve DelBianco: 

Representative Walt, even with significant simplifications to state sales tax systems, a robust 
congrcssionally mandated small business exemption is still absolutely necessary. 

What costs would a small business face if Congress forced them to pay sales tax to all 46 states? The 
Streamlined Sales Tax Project's (SSTP) own Cost of Collection' study found that a small business (under 
S I M in annual sales) spends 17 cents for every lax dollar it collects for the one or few states where it must 
already pay sales tax, as shown in the table below: 


Annual retail sates 

$1S0K-$1M 

$1M-$10M | 

Retailer's total cost per dollar of tax collected 

168 

4.2 

Training of personnel 

1.9 

0.6 

Documenting tax-exempt sales 

3.8 

0.9 

Customer service relating to sales tax issues 

0.7 

0.2 

Sales tax related software 

1.9 

0.4 

Programming and servicing cash registers 

1.2 

0.4 

Returns, remittances, refunds, sales tax 
research 

5.4 

1.2 

Sales tax audits and appeals 

1.0 

0.5 

Other compliance costs 

1.0 

0.2 


You may be thinking that legislation before Congress would require states to provide software that makes 
it free and easy for retailers to collect sales taxes. But even if "free" tax software were available, it would 
only help reduce one element of costs documented above — “Sales tax related software". At most, free 
software could relieve only 2 cents of the 1 7 cents in costs that retailers already incur for every tax dollar 
collected. 


Available al h»p , //w\vwjictchoicc.orK/wp-conimtyup load:>/cos t-ol-collcction-smtlv-sstp.pdf 
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That leaves small businesses with a 15% cost burden on every dollar they collect, for things such as 

• Paying computer consultants to integrate new tax software into their home-grown or customized 
systems for point-of-sale, web shopping cart, fulfillment, and accounting 

• Training customer support and back-office staff 

• Answering customer questions about taxability of items, or sales tax holidays 
a Handling audit questions from 46 stales 

• Paying sales staff, accountants and computer consultants to answer all these questions 

These collection burdens will be a big problem for small businesses that collect only their home-state 
sales tax today. Ask any of your small businesses, on main street or online, and you’ll learn how hard it 
would be for them to begin collecting sales tax for all 46 states. 

Costs for software integration and maintenance must be covered, too 

Even if there were an “app” that could look-up a tax rate for an item and shipping address, retailers would 
still be faced with significant costs to integrate that app into existing systems, many of which include 
customized software. 

This point was demonstrated when a small business called the Silver Gallery explained to the Streamlined 
Sales Tax Governing Board how they would incur nearly $22,000 in costs for design, programming, 
integration, testing, and employee training. This cost estimate was developed for the task of integrating 
“free” software into Silver Gallery’s existing information systems, at each of the integration points shown 
in their diagram below. 


Integration challenges for Silver Gallery In using a Certified Solution Provider (CSP) 


Custom Shopping Carl 


Mailorder Manager |MOM) 


Accounting Systems 


Certified Solution Provider (CSP) 



? 











Online ma rketplaces w ould impose addition al costs lo help with tax collection ~ up to 20% of sales 

Amazon.com is telling Congress that the company would charge only about 3% for its tax collection 
services. But Amazon won't collect taxes for a business unless the business already pays Amazon to 
host its web store — for that, Amazon charges a referral fee of 10-20% of the sale proceeds plus 
additional fees.' 

So small businesses using Amazon’s tax collection services might pay up to 20% of their sale proceeds, 
leaving little to pay employees and expand their business. And it increases the small business’ reliance on 
expensive and established online marketplaces. 


Question 2 What is the appropriate small business exemption threshold? Why? 

Answer from Steve DcIBianco: 

Congressman Watt, you are right to worry about the many small North Carolina businesses that use the 
Internet to reach new customers. These new tax collection burdens would fall hardest on small 
businesses, who lack the personnel or systems to collect sales taxes for 9,600 jurisdictions in 46 states. 
As you say, the question is what would be an appropriate small business exemption threshold. 

As 1 noted in answering your first question (above), retailers under S I million in annual sales are already 
spending 17 cents on every dollar they collect for the one or few states where they are already collecting 
sales tax. But an online business doing SI million in annual sales is typically just a sole proprietor or 
work-at-home entrepreneur 

So, the question remains, how high must we set the small business exemption to protect most small 
retailers, while still empowering stales to collect the vast majority of uncollected sales tax? 

Of the uncollected sales taxes from e-commerce in 201 1, the lop- 500 e-relailers accounted for over 90% 
the non-collected taxes. 


It is unwise — and unnecessary — to burden small business with new costs of tax compliance, since most of 
the uncollected sales taxes come from the top-500 e-retailers presently those with more than $15 million 
in annual revenue 1 

This is especially important when you consider that small businesses arc the most vulnerable to these new 
costs of collection, and this “free" software comes with additional costs and often docs not work as 
advertised. 

By focusing on those retailers at the top end of the sales charts, states gel most of the lax revenue while 
allowing smaller businesses to continue trying to grow into larger ones. 

C ongress should exempt bus inesses wi th less than SIS million in annual sales fro m any new tax c ollectio n 
mandate for out-of-state sales. 

One way to set a realistic small seller exception is to exempt all businesses that are out on the “long tail” 
in terms of c-retail sales. For example, Internet Retailer publishes a Top 500 Guide each year, ranking 


1 Amazon Service Fees. htto.Awww nmuzoiiscrv iccs turo/scll-on-aina /P ii/iTiedia- 

fe es him/r ef* iinib link *36743102 1 87ic=UTF8&pf rd m=A2CAIKKALKCA'20ftnf rd s^top - 

!&j)r_rd_n I ISNTTXVHCl-R4S0J4KNK&pf rd _j>- l32H4<W22ip' rd t-IOI Apf rd i -soa-faq-dttfltt&ld- AZPSSO AAS 

1 Analysis based on Top 500 c-Retailers and toial c-commercc sales from interne! Retailer, Top 500 Guide. p. 32 (2012 Edition), 
and Top 500 c-rctailer tax collection from Eisenach Sc Litan, Uncollected Soles Taxes On Electronic Commerce A Reality 
Check, p 17, 25 (Feb 2010), available a i bil ty/EiscnSrudy 
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the nation’s largest retailers on their US e-commerce sales. For 201 1. the #1 e-retailer was Amazon.com, 
at $48 billion in c-rctai! sales. Number 500 had just SIS million in remote e-rctail sales. In total, the 
Top 500 had S 1 8 1 billion in c-retail sales. 

Economists Eisenach and Litan started with this Top 500 Guide when analyzing where each retailer 
already collected sales tax under Quill's physical presence standard. Using their analysis, we estimated 
that the Top 500 were responsible for 93% of the uncollected sales tax on US c-commerce m 201 1 , as 
shown in the graph below ' 1 1 netchoice.urg/topSOOcollccO . 
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Congress could set a small seller exception that adjusts with inflation and retail trends by exempting 
sellers below ihe Top 500 cutoff from the previous year. Under this method, the small seller excepti on 
for 2012 would have been $15 million in annual sales . 

That would leave exempted retailers with a more reasonable gross margin to cover expenses, while 
allowing slates to recover over 90 percent oj the uncollected sales tax on e-retai ! . 


Congress must also Protect Businesses that e x ceed the Small Seller Exception of $ 15 million 

However, even a $15 million small business exception won't be any help to a business approaching or 
exceeding that threshold. This includes businesses like North Carolina’s National Wholesale 

National Wholesale was started in 1952 by Eddie Smith in Lexington. North Carolina. Today, National 
Wholesale primarily serves elderly Americans, and has grown to over 200 employees and annual sales 
well above the $15 million small business exemption level 1 suggested. 


* Top 500 c-Reiatlcrs and total e-commcrcc sales from Internet Retailer. Top 500 Guide, p. 32 (2012 Edition) Top 500 e-rctailcr 
tax collection from Eisenach & Litan. Uncollccicd Sales Taxes On Electronic Commerce A Reality Check, p i 7. 25 (Feb 2010), 
available at hup //bn Iv.EiscnSmdv 
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Presently. National Wholesale collects sales taxes for all its sales 
in North Carolina since that is where they have physical presence. 

But this is a challenge even in North Carolina because of the many 
different local tax rales: 6.75% in 76 North Carolina counties. 7% 
in 24 counties, and 7.25% in Mccklcnberg. 

National Wholesale tries to keep taxes simple for its many elderly 
customers who pay by check with a mail-in order form. So 
National lets its North Carolina customers use just a single rate to 
figure tax on their mail orders - the lowest rate in the state, or 
6.75%. This means that for sales into 24 counties and 
Mccklcnberg, National Wholesale pays the extra tax out of its own 
pocket. While National can afford to do this for its North Carolina 
sales, it would be far loo expensive to absorb these extra taxes for 
an additional 45 states. 

Catalogs like National Wholesale - along with their loyal catalog 
customers - need a single tax rate per state to make sales tax 
administration more manageable. Imagine the complexity and 
costs if catalogs had to list thousands of localities that have their 
own sales tax rates, and all the dates, rules, and thresholds for sales tax holidays in 46 states. One catalog 
company estimated it would lake 26 pages to list tax rates and tax holiday information. 

It’s critical to note that none of the federal legislation before Congress today would force states to 
eliminate the complexity of local rates and of special rules for sales tax holidays. 

To help businesses like National Wholesale who would not be protected by a small business exemption. 
Congress must require stales to adopt radical simplifications to reduce administrative burdens 

As I noted in my hearing testimony, the True Simplification of Taxation (TruST) coalition developed a 
list of 12 minimum simplifications. TruST is a coalition that includes NctChoicc, the American Catalog 
Mailers Association, the Direct Marketing Association, and the Electronic Retailing Association. 

Twelve Key Simplification Provisions For Federal Legislation on Remote Sales Tax Collection 

1 . States must provide certified software for rate lookup, collection, electronic filing, and funds 
transfer. Users of the software would be immune from state and civil liability for errors in taxes 
collected. 

2. A single sales tax rate per state for remote sales. (Required for customers who use mail-order 
catalogs and send checks with their orders) 

3. States should compensate businesses for reasonable costs of collecting sales taxes, including 
purchase and implementation of software. 

4 A single set of definitions for taxable and exempt products for all states. 

5. A single audit on behalf of all states and local jurisdictions conducted by a single state where the 
seller has physical nexus, or a designated state in cases where a seller lacks physical nexus in any 
sales tax slate. 

6. There should be a common sales tax return for remote sellers to file (Remote retailers should not 
be forced to file 46 separate state lax returns each month) 

7. A single national rule for sourcing sales. 

8. Harmonize sales tax holidays and thresholds, or give remote sellers an optional exemption from 
participation in sales tax holidays and thresholds. 
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9. Allow remote sellers to challenge states in federal district court for disputes on sales tax 
collection, including whether a state is following congrcssionally required simplifications. 

10. Preempt and preclude slate laws imposing sales lax obligations on businesses with no physical 
presence in that state. (Once Congress creates this path to tax collection, the states must follow 
this one path, and stop trying to stretch the definition of nexus beyond physical presence) 

1 1 . Collection of sales tax under federal legislation does not create nexus for any other business 
purpose 

12. A congrcssionally-detcrmincd exception for small businesses 

TruST believes that all of the 12 Principles arc necessary for Congress to require true simplification and 
hold states accountable to the law. TruST members have met with several Congressional offices and 
would be willing to discuss these principles at any time. 

Thank you for posing these additional questions. I am happy to answer any other questions you may have 
on this issue. 


Sincerely. 

Steve DclBianco 
Executive Director, NetChoicc 
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Written Testimony of the American Catalog Mailers Association 
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Hearing on Marketplace Equity Act of 2011 
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Hamilton Davison 
President & Executive Director 
American Catalog Mailers Association 
WASHINGTON, DC 
1-800-509-9514 
www cataloQmailers.org 


The American Catalog Mailers Association (ACMA) thanks Chairman Smith, Ranking 
Member Conyers, and the House Judiciary Committee for this opportunity to present its 
views on the efforts of states to impose tax and tax collection obligations on retailers 
located outside of their states and who have no physical presence in those states, all 
per the Marketplace Equity Act of 2011 , H R 3179 The bill would give states the 
authority to require out-of-state businesses to collect sales or use taxes Such efforts 
represent neither federal nor state tax reform, but merely states seeking to impose a 
1930s tax regime on 21 st Century commerce rather than reforming their tax regimes and 
seeking Congressional help Effectively states impose business activity taxes on 
companies with no physical presence, no employees, and no political voice in the state 
Such a move is bad for the economy, hurtful to the affected companies, moves the 
marketplace toward less equity, and fails to solve acute revenue issues for states and 
municipalities 

Founded in 2007 ACMA is the only industry association that advocates specifically for 
catalog marketers As the primary voice of the Catalog Industry, ACMA represents its 
members on issues that directly concern their immediate and long term commercial 
interests such as tax issues, postal rates, regulations and technical matters: 
environmental issues, and regulatory and government relations 

ACMA is also a member of TruST. the coalition for True Simplification of Taxation, a 
recently-formed group whose association members are all filing written testimony that 
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ACMA has read and concurs with. More information on TruST can be found at 

www.TrueSimplification.org . 

As part of this written testimony and our presence at the hearing, ACMA would like to 
respond to a the charge that "real companies do not care about this issue.” To illustrate 
how erroneous a claim this is, ACMA has gathered nearly six dozen letters from remote 
marketers — primarily companies that sell via catalogs — all of whom explain in specific 
detail the harm this bill would cause their companies, growth, and most notably their 
employment. It is notable that this quantity of letters was assembled in only a few 
business workdays between the notice of this hearing and the deadline to submit 
testimony. This underscores the veracity of opposition to H R. 3179 and clearly 
addresses concerns that no real opposition to this change exists. 

1. BACKGROUND 

ACMA would like to address the current movement rallying behind the so-called 
Marketplace Fairness Act. The bill is hardly fair and would do much harm to the 
marketplace. It presents a serious threat to catalog, online, and other direct marketers 
because it would require the collection of sales taxes in more than 9,600 state and local 
tax jurisdictions, with differing rates, taxable product categories, definitions, sales tax 
holidays, and reporting and audit requirements. If enacted, it would result in lost sales, 
confused customers, daunting administrative burdens, repetitive audits, and expensive 
assessments without impartial recourse. The market value of direct marketing 
businesses would be similarly affected. 1 

The argument that current nexus standards result in an “uneven playing field” is patently 
false. National retail chains receive many state and local tax benefits and other 
incentives to locate stores in particular areas. These include rebates of property and 
sales tax (TIFs), subsidies for utility lines, training allowances and tax deductions for 
new hires, etc. Employees of business located within a jurisdiction use education and 
public services. Remote sellers get none of these government benefits, yet would be 
burdened with collection of the tax to fund these subsidies. In fact, remote sellers are 
obliged to pay these taxes whether or not they collect them from customers, effectively 
making this a new tax on remote marketers. 

The U.S. Supreme Court in Quill Corp. v. North Dakota, 504 U.S. 298 (1992), ruled that 
without specific authorization from Congress, states could not impose tax collection 
burdens upon remote sellers that have no “physical presence” as this would interfere 
with interstate commerce. Moreover, if allowed by Congress, the myriad of state tax 
jurisdictions with resulting variance in rates, definitions, and audits would create a 
complex and administratively costly nationwide sales tax collection system. The costs of 
that collection are a tax on the out-of-state business. 


1 Abe Carver, Focus Investment Bankers as originally published on Seeking Alpha on October 9, 
20 1 I and al so found at 

http://www.fogughankers.com/puMicaticMs/articles/Valiiations/articles webonlvretailcrs.asp 
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2. HARDSHIPS ON BUSINESSES 

Consider the potential situation of one ACMA member, National Wholesale, which is 
based in Lexington, N.C. This 60-year-old, family-owned and operated company is very 
much the catalog mail order equivalent of a main street store. National Wholesale 
provides a full line of clothing, undergarments and shoes tailored to meet the special 
needs of mature female customers from across the country. A sizable number of 
National Wholesale’s customers are in their 70s, 80s and even their 90s. More than 
one-third of the company’s orders still come in an envelope with check enclosed. Many 
of their customers rely on mail order purchases of products from National Wholesale 
that are simply not available locally, and a large majority of their customers do not have 
access or are not comfortable using a computer or the internet to order. 

Like many catalog marketers that operate out of a single state, on the order form of all 
National Wholesale catalogs is a note indicating "North Carolina residents please add 
6.75% sales tax.” (See Appendix I for a picture of a National Wholesale order form.) 
Despite this simple directive, many of National Wholesale’s customers still get this 
wrong either by paying the wrong rate or not paying the tax at all. Imagine if the 
company’s catalog order form had to have a list with the tax rates from more than 9,600 
taxing jurisdictions for customers to decipher. It would be impossible for National 
Wholesale to explain the taxing across all the different jurisdictions in the limited space 
available on a printed order form. And if the older consumers the company serves are 
confused on how to calculate the tax, or which rate should apply, there’s a very good 
chance they just won’t order at all. 

For the elderly ladies who are confused with what’s going on with sales tax, National 
Wholesale would end up absorbing the unpaid tax rather than chasing after customers 
for the unpaid or under-paid tax. The significant harm to their business in chasing after 
customers over unpaid or incorrectly remitted sales tax would be twofold: the cost 
burden of collecting from their customers would be substantial and unsustainable, and 
the confusion, irritation and negative feelings their customers would have toward the 
company over their shipments being held up pending payment of sales taxes would cost 
the company many of its customers. 

As a small company, National Wholesale would also face the tremendous burdens of 
trying to figure out whether the tax is correct or not, remitting it to all these jurisdictions, 
and being subject to sales tax audits from all those different taxing jurisdictions. 

Also consider the hardship another ACMA member, the Miles Kimball Company 
catalog, based in Oshkosh, Wl, would face. Nearly two-thirds of this company’s 
customers are 65 years of age or older; in fact, almost half its customers are 70 or 
older. Among all its customers, one-third of them still make their catalog purchases by 
mailed-in orders using personal checks. Needless to say, Miles Kimball faces the same 
impossible task of having to explain the assorted taxing jurisdictions as National 
Wholesale does. 
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Although a majority of catalog customers pay by credit card and another majority of 
such customers order online, the education and conversion processes for collecting 
from so many taxing jurisdictions around the country are almost as difficult as the two 
ACMA members referenced here. 

Some seeking to overturn the Quill precedent legislatively claim that this matter can be 
handled quickly and efficiently with free look up software, or that concerns of complexity 
and cost are overstated. This simply is not the case. Each remote marketer has 
invested substantial resources to build enterprise software systems that run their 
businesses. Everything that touches or relates to the order flow or the revenue flow of 
the business is affected including those modules that track inventory, take orders and 
maintain order history, and bill customers to collect revenues. All company legacy 
systems need to be modified to account for this change, imposing a significant 
conversion burden on remote marketers. Also required are ongoing maintenance costs 
to keep descriptions and tax requirements up to date, ongoing training of customer 
service personnel, and additional financial reporting and compliance. 

If the benefit were significant for the states and municipalities involved, then perhaps 
this extra cost might be justifiable. The reality is that forcing remote marketers to collect 
and remit sales and use taxes will add less than 1% to the total current tax collections 
for states and municipalities nationwide. 

H.R. 3179 puts tens of thousands of remote marketing companies at risk of failure. A 
perusal of the letters assembled in short order and submitted to the House Judiciary 
Committee bear this out as owners and executives document the specific harm the 
collection of sales and use taxes represents to their businesses. 

Remote marketing also supports a large supply chain of “mom & pop” businesses, 
inventors, artists and artisans, manufacturers, distributors and importers who often lack 
the scale necessary to distribute via large national retail chains. Moreover, remote 
marketers necessarily draw on a large variety of vendors and supply chain partners in 
the creating of catalogs, design of websites, and operation of businesses that would 
also be adversely affected by H.R. 3179. 

Should H.R. 3179 be put into law, many smaller catalogers will find it almost impossible 
to compete as already thin profit margins erode further. Putting an entire sector of the 
economy and the many jobs they represent at risk for such a small change in tax 
collections simply is not cost justifiable. 

3. HARDSHIP ON CONSUMERS 

In addition to their positive impact on the national economy, it should be noted that 
remote marketers play an important role in meeting distinct consumer needs and 
requirements, needs that are not generally met by large, sophisticated retail chains. 
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Catalog and internet sales allow consumers to efficiently select goods that may not be 
readily available in their local market. They allow convenient shopping for single parent 
households or dual income families where the adults have precious little free time 
during typical store hours. They bring a variety of hard to get or unique products to the 
market that do not have large enough demand to be carried in traditional “brick and 
mortar” retail store locations. They provide privacy to purchase merchandise that is 
embarrassing or uncomfortable to purchase in a retail shopping environment. Remote 
sellers cater to the needs of rural Americans, disabled consumers and older shoppers 
who may have difficulty driving or walking. 

In fact, remote marketing and catalogs specifically bring a wide variety of social, cultural 
and economic benefits to Americans that are not otherwise available. See ACMA's 
white paper “ The American Catalog Experience: Catalog Marketing’s Social Importance 
to American Consumers & Culture ,” attached herein as Appendix II. We ask that this be 
incorporated into the hearing record. 

4. CONCLUSION 

The physical presence requirement from the Quill law must remain for the collection of 
sales and use taxes. If that law is to be changed, it must not be done so without 
significant simplification reform of state sales tax regimes and the establishment of a fair 
and impartial dispute resolution mechanism. Our national economy is in no position to 
afford such a burden absent statutorily-mandated simplification and dispute resolution 
provisions also being included in the law. 

ACMA urges Congress to uphold both the current status quo of the twice-tested Quill 
precedent and to take the time to investigate the implications on all remote marketers 
prior to making any change to the existing laws. 
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APPENDIX II: 

The American Catalog Experience: 

Catalog Marketing s Social 
AMERICAN CATALOG Importance to American 

MAILERS ASSOCIATION Consumers & Culture 

Catalogs Bring A Variety of Good to Americans 

Overview 

The catalog industry has a wide-sweeping impact on American culture, well beyond the 
economic benefits of employing millions of people, paying millions in federal, state and local 
taxes, and conserving energy and natural resources. The American catalog experience has 
significant and important social benefits to American culture and consumers 




• Catalog shopping is convenient and available 24/7/365 from one location accessed by mail 
telephone or online Oil consumption, traffic congestion, and parking are not factors. 

• Catalog shopping is unconstrained by geography, thus eliminating physical and distance 
boundaries Catalogs put a world of products in the hands of Americans 

• Catalogs allow instant service whenever and wherever people wish to shop They are 
accessed anywhere, home or business 

• Catalogs define "universal access” for merchandise and commerce 

• Catalog shoppers consistently report it is easier to get detailed product knowledge and 
excellent customer service over the phone than elsewhere (or even to find a sales 
associate) There is usually no or little waiting time to get help 

• Catalogs fight the homogenization of products driven by retail consolidation (“the Wal-Mart- 
Ization of America '). Retail economics force aggressive rationalization of merchandise 
assortment. If retailers do not sell a high number of pieces per individual store, they cannot 
exist. If catalogers, who usually offer a much broader assortment, do not sell a high number 
of pieces nationwide, they cannot exist Retail and catalog are different business models and 
both are important for the growth of the American economy 

• Catalogs create an easy way to comparison shop without necessitating multiple trips to 
different stores 

■ Catalogs make sending a birthday, holiday or special occasion present to anyone, anywhere 
a convenient pleasure, helping Americans stay connected in an Increasingly mobile society 

• Catalogs allow people to shop for potentially embarrassing products in the privacy of their 
own home without worrying about being out In public — for instance, a cancer patient buying 
a wig, or consumers buying unusual or plus-sized clothing in the privacy of their home rather 
than in public at stores Personal hygiene, medical and disability-related products are 
frequently purchased from catalogs for enhanced privacy 

• Some of the specialty products sold by catalogs includes diabetes-related products, organic 
products, business productivity tools, pharmaceuticals, and other specialized goods for which 
a ready retail market might not otherwise exist 

• Catalogs contribute to the quality of life by providing a convenient, fun, compelling leisure 
time experience Recreational shopping is an Important pastime for many Americans 

• Catalogs remain part of a shared experience in America that remains relevant, human and 
enjoyable in the increasingly impersonal age of ecommerce and electronic media 
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Catalogs form part of our collective experience. Who doesn’t remember the childhood 
pleasure of paging through the often-remembered Sears Wishbook catalog? 

Catalogs are Good for the Environment 

Catalogs may be America’s biggest carpool. 

Catalogs have a low carbon footprint and are becoming more environmentally friendly every 
year. Yes, catalogs use paper, but the modern advances in forestry management have made 
trees a sustainable crop. In fact, there are more trees in North America today than there were 
at the time of Columbus’s voyage. Plus, advances in the recycling of paper continue to 
develop and it takes 60% less water and energy to make recycled paper than to break lignin 
into virgin fiber. Please see www.cataloamailers.org for more information on «Catalogs and 
the Environments. 

Catalogs make the phone ring, a nearly environmentally neutral communications method in a 
society increasingly aware about ways to cut our carbon footprint. 

With very few exceptions, catalog companies demonstrate responsible mailing practices, 
honoring consumer demands concerning mailing frequency, contact methods, and individual 
consumer needs and wishes. Catalogers are, by the precise and stringent economics of 
cataloging, self-regulating, and cannot afford to do otherwise. 

Catalogs are Good for the Economy 

Catalogs stimulate consumer demand, both for direct and retail, fuelling the largest engine of 
economic activity we have. 

Catalogs are highly targeted and merchandised to meet specific consumer interests and 
needs, thus representing an effective and efficient marketing channel to maintain and 
strengthen American competitiveness. 

Catalog brands have a long-term relationship with Americans that is part of the shared 
American experience. The ability to come back to trusted brands and companies for the 
things we need, knowing the consistency and helpfulness we will find as consumers can be 
relied upon again and again. This is a high ideal of American commerce. 

The robust American catalog shopping experience allows for a shift in power from the retailer 
to the consumer. 

Catalogs are mailed predominately to willing customers who may have a pre-existing 
relationship with retailers, or to those consumers who have requested a catalog from a 
company they are interested in shopping with, or to other “opted-in” consumers who have 
expressed interest in receiving marketing information or specific offers. 

Catalogs help small businesses succeed. 

Catalogs Encourage Small Business 

Catalogs allow many small businesses to quickly and efficiently access specialized products 
that keep them competitive despite their niche focus, small scale or remote location. 

Catalogs efficiently and effectively serve niche avocations and vocations, serving Americans 
and allowing these businesses to be productive at a lower cost of operations. They help 
“level the playing field” with larger companies that have more extensive sourcing operations. 
Catalogs provide an important distribution option for small- and medium-sized 
manufacturers, importers, wholesalers, inventors and designers, all of whom do not have the 
scale, sophistication or capital to sell their products to the “Big Box” retail giants, which 
demand prices that are impossible to meet. 
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Catalogs provide a national market test for new products and the discovery of small niche 
market opportunities that would otherwise require large budgets and sophisticated 
deployment. This creates greater innovation and broader consumer solutions than would be 
possible otherwise. For example, the electronic thermometer, which is now a standard for 
families with newborns, was developed in exactly this manner. 

Catalogs provide a national audience for small companies and start-up operations, helping 
keep small business as the largest creator of jobs in our economy. 

Catalogs are Good for Disadvantaged and Rural Americans 

Catalogs can be the only alternative for shut-ins, infirmed, handicapped, elderly or those with 
limited mobility. 

Catalogs provide viable shopping venues for rural citizens who live too far from stores. 
Catalogs provide the older population with well-being benefits. The regular contact with letter 
carriers and delivery service providers who deliver packages to the home reduce the sense 
of isolation and provide beneficial human contact and a "safety-net," helping seniors stay 
connected to the community and creating a sense of normalcy so critical to well-being and 
mental health. 

Catalogs enable people to lend a helping hand to those they do not know, including the poor, 
destitute or imperiled throughout the world (consider, for example, Heifer International, 

CARE, NWF or other nonprofits that have catalog businesses). 

Catalog companies do not have to be located in urban centers and can instead create quality 
jobs for rural America. High-employment catalog companies are found in locations such as 
Freeport, Maine; Dodgeville, Wisconsin; Dyersville, Iowa; and many other remote locations. 

Catalogs. Their History, and Their Role in American Commerce 

Interstate commerce developed because of catalogs. 

Rural free delivery was spurred on by catalogs. 

Parcel Post developed the required scale due to catalog shipments. 

Early catalog brands were among the first to have a national identity. 

More than half of America shops via catalogs. 

Catalogs allow marketers to have a national footprint without being a mass merchant, having 
helped develop the idea that we can have national brands without the requirement to open 
stores in every state. 

Baby Boomers buy more from catalogs — per capita — than any other generation. 

Catalog use increases with the age of the consumer, particularly pertinent in “the graying of 
America.” 

Catalogs provide important content to keep mail relevant and welcome in the household. 
Cataloging did $270 billion in sales in 2006 and supported more than 20,000 different firms, 
as well as thousands of supplier companies and service vendors. 

Cataloging economics fundamentally changed in 2007 and have spurred industry-wide 
experimentation to reduce mail volumes, down 35% two short years later. That’s a figure that 
will likely continue to grow once catalogers perfect non-mail marketing techniques. 

Catalogs and the Internet 

As a whole, catalogers were pioneers in the use of the Internet for the sale of products and 
services to consumers and businesses. 

By in large, catalogers receive about half their orders online depending on the product 
category and demographic they serve — yet the paper catalog is responsible for generating 
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more than half a company's online sales (some companies report it is upwards of 90%). The 
symbiotic relationship between the paper catalog and online technology yields greater 
convenience for everyone from single, working moms to full families, to the elderly, to the 
physically handicapped, further driving social and environmental benefits, time and 
efficiency. 

• Catalogs are also drivers of retail traffic, promoting commerce, jobs, and convenience for 
brick and mortar retailers. 

• With rare exception, every cataloger has sophisticated e-commerce deployment, making full 
use of all established and most emerging, technologies. 

• Catalogers largely do not distinguish between mail and Internet as business objectives. They 
see it as being about communicating with people in the way they want to be reached via 
media consumers already use. It is also about using the most efficient and desirable means 
possible to stay in touch with customers. The combination of the catalog plus the Internet 
creates a very powerful marketing and distribution system that impacts and improves lives. 

• Catalogs establish brands then extend those brands’ reach to the Internet, offering 
Americans hard-to-find products at value-based pricing. 

• Catalogs help consumers feel confident about online purchases. Catalog merchants have a 
long and protected tradition of honoring their commitments as responsible, customer- 
oriented, integrity-driven businesses. 

• Catalogs prompt people to tell others through social media (i.e., blogs, Twitter and 
Facebook) about the products that inspire. This “viral” effect of community and commerce 
has multiplicative financial and emotional benefits. It also increases consumer satisfaction 
and marketer responsiveness by providing a ready forum for customer comments, reviews 
and feedback. 

• Catalogs provide an alternative transactional method for those Americans concerned about 
online privacy or transactional safety. 

• Catalogs still have the highest order response of any vehicle available to direct marketing. 
Consumers "vote with their feet." This indicates that a great deal of value is put on the receipt 
of a catalog that creates a residual benefit for both online commerce and the American 
economy. 


Conclusion 

Since the mid-1990s, many experts have predicted the extinction of the printed catalog. 
However, until the double-whammy of the huge postage increase of 2007 and the Great 
Recession of 2008-2009, catalogs in America continued to thrive, aided and enhanced by the 
maturation of Internet marketing. As both the general economy and postal rates settle down, it 
will be proven that “rumors of catalogs’ demise” continue to be over-stated. 

With catalogers’ continuously responsive use of recycled paper and tree replanting, as well as 
their close attention to self-regulation, this responsible industry is primed for greater growth 
going forward. 


Last revised: July 22, 2012 
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THE 

AMERICAN 

CONSERVATIVE 

UNION 


July 17, 2012 


Chairman Lamar Smith 
House Committee on the Judiciary 
2138 Rayburn House Office Building 
Washington, D.C. 20515 


Dear Chairman Smith: 


When government picks winners and losers in the private sector, more often than not, there are a 
lot of losers. 


In the case of the solar energy company Solyndra, the American taxpayers lost the most. After 
receiving a $535 million loan, guarantee gift from the Obama Administration, Solyndra famously 
went bankrupt and was raided by the FBI, Last November another energy company -- Beacon 
Power Coip, - filed for bankruptcy after receiving a S43 million government loan guarantee. So 
much for picking winners. 

Good conservatives have been unrelenting in their efforts to end the practice of picking winners 
and losers in the federal appropriations process, but inequities remain throughout the budget. The 
United States Tax Code is even worse, an antiquated mess of laws difficult to understand and 
even harder to navigate, for both families and businesses alike. As our nation faces grave 
economic challenges, wc must take action now not only to spur private sector growth in the 
immediate future, but ensure our economic security and dominance for generations TO come. 

Just as government must discontinue asserting bias in the marketplace, it is also necessary to end 
this practice in our tax policy. Specifically, it is time to address the area where prejudice is most 
blatant - our sales tax policy toward Internet sales, At issue is the federa l government exempting 

some Internet frwsaction Aitom 

identical sales m ade at brick and m ortar locations. It is an outdated set of policies in today’s 
super information age, when families every day make decisions to purchase goods and services 
online or in person. Moreover, for a free market economy, it’s unfair, punitive to some small 
businesses and corporations and a boon for others. 

This is why the American Conservative Union applauds Rep. Steve Womack’s leadership with 
the introduction of the Marketplace Equity Act of 201 1 . Let me be clear: it is NOT a tax 
increase. Rather, these are sales taxes owed but not presently collected. The government should 
not be in the business of picking winners and losers, and punishing brick and mortar businesses 
in favor of Internet sales. 

In the words of Indiana Governor Mitch Daniels, "[S]alas taxes that [states] impose ought to he 
paid, and paid by everybody equally and collected by everybody in the retail business ... We 're 
not talking about an additional or new tax here - we re talking about the collection erf a tax 
that's existed a longtime. " (Marketplace Business, 1/12/12) 


American Conservative Union 
1331 H Street NW, Sorts 500! Washington, DC 20005 
(P) 202.347.3393] (P) 202.347.93S9 
www.ccnservative.org 
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As conservatives we know that governmental power can be used to destroy entrepreneurship, 
innovation and the free market. There is no more egregious example of misguided government 
power then when taxes or regulations affect two similar businesses completely differently. 


Over time the company that has to comply with a tax or a regulation will lose market share to its 
competitor who is carved out from tills government interference. In these cases the winner is not 
the company who outcompetes, but the one who gets special privileges from the government. 

At its inception, the Internet was everyone’s darling, the latest example of American innovation 
and ingenuity. Internet sales represented a miniscule portion of the total retail market, and the 
novelty led to tax loopholes and unintended consequences. Now, according to Forrester 
Research, Internet sal es account for nearly 1 0 percent of all sales of products and services in 
America, with an annual growth rate of about 9 percent. 


If Congress does not confront this issue, state and local governments dependent on sales taxes 

will need to look for other sources of revenues as Internet sales continue to expand. Policy which 

allows for both online and brick and mortar retailers to be susceptible to the same taxes will — 
and should — allow for commensurate reductions in sales tax rates. For instance, if Internet sales 
tax revenues will add 10 percent in revenue to a governing body’s coffers, then, at a minimum, a 
corresponding overall reduction in rates should apply. 

There is also the question of empowering our states pursuant to their 10th Amendment rights. 
The current system is inconsistent with states’ rights, and the Congress ought to carefully 
consider enacting revenue neutral tax reform policies consistent with the 10th Amendment. 

It is the crudest form of economic discrimination when the government looks at two similar 
economic transactions and artiitraiily decides to saddle one with a tax. At the same time, federal 

and state authorities need to stop playing favorites when it comes to the treatment of identical 

goods and sendees. 


This tax discrimination should be vetted more thoroughly, because the government should not be 
picking winners and losers in the marketplace through the power of taxation. We need to ensure 
entrepreneurs can operate in an economy where the rales are dear and no one person or company 
gets special treatment from the govemment. 

The free market system can only operate effectively on a level playing field of free and fair 
competition. Whether it’s Solyndra, or sales tax, or a multitude of other policy dedsions that 
impact the private sector, the government picking winners and losers is a perversion of the free 
market system. Lawmakers on Capitol Hill - especially conservatives - ought to at least 
acknowledge this when considering important reforms to the tax code. 

The Marketplace Equity Act of 201 1 begins this conversation. It’s not a perfect bill, but it’s a 
critical beginning to this dialogue. And, rest assured, we will not be party to or stand for Trojan 
Horse legislation that claims to strive for equity in the law merely to serve as a cloak for secret 
tax increases. 


American Conservative Union 
1331 H Street NW, Suite 500|Washlngton, DC 20005 
(P) 202.347.9388 |(F) 202.347.9389 
www.cq n servative, org 


191 



THE 

AMERICAN 

CONSERVATIVE 

UNION 


We know as conservatives that it is time for our country to tighten our belts, be honest with the 
American people and fundamentally change our tax system. We have a great opportunity to 
drastically lower rates, especially the corporate rates, and eliminate esoteric tax preferences. We 
need a flatter, fairer tax code. One that doesn ’t pick favorites. 


Sincerely, 


A1 Cardenas 
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togas, Inc.. 

259 Norifi RaJnor-.Ches!erRoal 
Suite 100 

Rachflr, PA 19087-32S3 
Pax; 810.697.6932 
iiDs;//wvw.as’ga3,5om 


My 24, 2012 


House Committee on the Judiciary 
2 138 Rayburn House Office Building 
Washington; DC 205 15 

Submission of Comments for the Record 
United States House of Representatives 
Committee on the Judiciary 


Hearing on: H.R, 3179, the "Marketplace Equity Act of 201 1" 
Tuesday 7/24/2012 - 10:00 am. 

2141 Rayburn House Office Building 

Submitted by: 

Carey Verger, Vice President of Tax, Airgas, Inc. 


Airgas. Inc. is the largest U.S. distributor of industrial, medical, and specialty gases, and 
hardgoods such as welding equipment and safety supplies. Airgas is also a major producer of 
certain industrial gases and a leading distributor of process chemicals, refrigerants, and ammonia 
products. Radnor, PA-based Airgas is proud to employ more than 15,000 people at over 1,100 
locations in the U.S.^ We support H.R. 3179, the Marketplace Equity Act of 201 1, as necessary 
legislation to strengthen our economic policies and achieve basic principles of fairness. 

Airgas is a growing company with a physical “brick and mortar” presence across the U.S. (a 
local presence, nationally). Although we collect sales and use tax from our customers in nearly 
evety tax jurisdiction in America, some of our competitors don't because they sell their products 
th-oi ,i mote channels by teieph ne, mai 1 , and online . state* wrier they have ro 
physical presence. Tins is a clear inequity that leads to lost tax revenue to states' It hurts 
businesses that have Invested in communities, giving remote sellers a 5 percent to 1 0 percent 
price advantage. 

We believe federal legislation is needed to require equitable sales aniVse tax collection for all 
retailers, regardless of location. States should have the ability to enforce their existing sales and 
use tax laws and be able to decide whether or not to collect taxes that are already owed to them 
under state law. This is a key issue of states’ rights and it has important economic implications 
for the health of local governance and main Street businesses. 


QASBS, WELDING & SAFETY PRODUCTS 



193 


J4. 20 1 ? J : 45PM A S RGAS 


HO. 


Ok Supreme Court, In its 1992 Quill decision, ruled that remote sellers, who didn’t have a 
physical presence m the pwetaert state, could not be required to collect state sales tax The 
over to >«l 20 yes, and improvements in express mail delivery have 
made Mmo* sellrog of coamodthas nearly 15 common as local selling. TEiags have changed 
qtutw a bit since ,he Internet and oHu» shopping came onto flw scene, end Congress needs to 


t0 * he Supreme Court’s concerns, the Streamlined Sales and Use Tax Agreement 
(bbu 1 A) was developed to assist states in administering a simpler and more uniform sales and 
'f e Twen1 5' four states have already enacted legislation to imclement the terms of 

!-?r , , HoweYST ’ some states appear to be unwilling to implement the terms of SSUTA 

unid federal legislation is enacted to require out-of-stats sellers to collect existing sales or use 
tstxss. 


Stare taxation of all remote sales would help level the domestic playing field between large 
nationa, businesses selling rsmat4y and small local traditional businesses. Providing for state 
taxation on till sales will end a discmnmaiQjy tax practice. The current system centralizes retail 
sales and results in struggling local economics. Equalization would also increase state 
government tax revalues - as much as $23 billion in 2012 - a significant factor in a period of 
tight budgets. r 

StariglitMimg up (his outdated system is a clear, simple step to help restore fairness in our 
country s fecai policy. Angus provides building blocks for the American economy. We supply 
the. construction, health care, energy, transportation, and other industries with critical products' 
and services, We are proud to have local presence throughout the United States and look 
forward to soiKtoumgoiu work in promoting local, regional, and national economic 
development. Accordingly, wo encourage Congress to enact legislation for state taxation of 
remote transactions, like Interest sales, that reflects the realities of modem commerce and helps 
ensure that all U.S. companies are treated equally, and fairly. 
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Before the House Judiciary Committee 
Hearing on H.R. 3179, the “Marketplace Equity Act of 201 1” 

Statement of the 

Consumer Electronics Association (CEA) 

July 24, 2012 

Chairman Lamar Smith, Ranking Member John Conyers and members of the Committee, on 
behalf of the Consumer Electronics Association (CEA), thank you for the opportunity to submit a 
written statement for today’s hearing on H R. 3179, the “Marketplace Equity Act of 20 1 1 .” 

CEA is the preeminent trade association representing American innovators and entrepreneurs, 
both large and small, who are consumer technology companies. CEA’s over 2,000 corporate members 
include manufacturers, Internet providers and retailers. Our members design, produce and sell products 
and provide services that enable millions upon millions of consumers every day to access the wonders of 
the Internet. 

As you know, there is currently a large loophole impacting the collection of state sales tax on 
products bought online from out of state remote sellers, which is harming traditional brick-and-mortar 
retail businesses. We believe that H.R. 3179, the “Marketplace Equity Act of 201 1 ”, a bipartisan bill 
with 48 cosponsors, is an effective solution to rectify this inequity in today’s marketplace while assisting 
U.S. states in collecting approximately $23 billion in uncollected state sales taxes. 

First, let it be clear that the “Marketplace Equity Act” would not enact new taxes. The 
legislation simply closes a loophole created by a decades-old Supreme Court ruling, issued in 1992 
before the pervasiveness of Internet commerce. The ruling prohibits states from requiring remote sellers 
to collect sales and use taxes owed on purchases from out-of-state vendors. 

This loophole has created an unfair price disadvantage for brick-and-mortar retail businesses and 
has placed an undue burden on consumers who do not realize they owe the sales tax if it is not collected 
by the seller. It has cost the retail sector thousands of jobs. Additionally, in the year 2012, this loophole 
will cost state and local governments $23 billion in uncollected sales and use taxes. 

We believe that the Marketplace Equity Act represents the best thinking of all the stakeholders 
by providing a roadmap forward for states to collect sales taxes, simplify their sales tax statutes, and 
assist vendors with compliance, while providing for a robust small business exemption. 

To put it simply, it is common sense legislation that will help states with their own budget 
shortfalls without increasing the federal deficit, help curb retail job loss and close a decade old loophole 
that will level the playing field for all online retailers. 
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Distributors 

July 20, 2012 

The Honorable John F. Tierney 
US House of Representatives 
2238 Rayburn HQQ 
Washington DC 2051S 

Dear Congressman Tierney: 

The House Judiciary Committee is holding a hearing July 24“ to discuss overturning a twice-vetted Supreme Court decision 
(1967' s Notional Bellos Hess ruling and 1992*x Quill decision that upheld the 1967 law) that holds the imposition of chaotic 
state and local sales taxes constitutes a significant barrier to interstate commerce. This Constitutionally-protected right is 
what enables our national economy to grow. 

If we are forced to comply with the provisions envisioned in H.R. 3179, our business located In Peabody, Massachusetts, of 
which wc employ between 500-700 employees tnroughout the year, will be severely harmed, with implications for our 
employment outlook. Our company will be facing numerous challenges including an eroding revenue stream and an 
increasing cost structure. We do not have the means or the manpower to possibly monitor and prepare sales tax returns for 
over 9.500 different taxing Jurisdictions throughout the United States. Changes would have to be made in all areas of our 
business processes, including, but not limited to accounting, order entry, order processing, reporting, etc. We would have to 
contract with an outside agency to handle the preparation of the additional sales and use tax returns that we would be 
required to file under the Market Place Equity Act of 2011. We will have additional staff requirements along with Inquiries and 
audits from numerous taxing jurisdictions. In addition, we do not have nexus throughout the U.S. We file tax returns where 
we have nexus; for us to Me where we have no connection to a state or jurisdiction defies all sense of lope. For various 
jurisdictions that collect sales and use taxes, they wj|J basically be using us as a collection agent If this law Is passed, it will 
have a negative impact not only on our top line, by any rational means of measurement, but will have an effect on other related 
companies with whom we do business including those in the shipping industry 

We would like to register our strong opposition to H.R. 3 179 »n Its current form. We think there are sound policy reasons to 
preserve the status quo. but even Ifyou choose to change the Quill decision, we urge you to write safeguards into statute so 
small- and medium-sized businesses can cope with the complexity this brings. 

We can demonstrate that requiring ail remote sellers to collect sales tax will add less than 1 % to total state and local tax 
revenues, Wc can point to die Commerce Department's own statistics to show that more than 90% of the dollars transacted on 
the internet are 828 for which most every dollar is already being collected In use tax. This is not b cure all for state and local 
revenue shortfalls. At the very least, there is time to do this right without unintended consequences. This is not the time to be 
putting more jobs at risk, especially at small- and medium-sized businesses, which make up the backbone of the employment 
in America. 

Tlwnkyou for your urgent consideration of this matter 


Committee on the ludlclary. US House of Representatives, via fax: 202-225-7682 
Courts, Commercial and Administrative Law Subcommittee via fax: 202-225-3746 
American Catalog Mailers Assn.. Inc- via fax: 401-331-0400 
Senator Scott Brown 



VIA FAX: 202-225-5915 

978-531-1996 
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Statement of the 
Direct Marketing Association 
Regarding the 
Committee on Judiciary 
of the 

United States House of Representatives 
Hearing on 

Marketplace Equity Act of 2011 
July 24, 2012 


JERRY CERASALE 

Senior Vice President, Government Affairs 
Direct Marketing Association, Inc. 

1615 L Street, NW Suite 1100 
Washington, DC 20036 
202-861-2423 


I. INTRODUCTION 

The Direct Marketing Association (DMA) thanks Chairman Smith and Ranking Member 
Conyers for this opportunity to present its views on the Marketplace Equity Act of 2011, H.R. 
3179, which would allow states to impose tax and tax collection obligations on retailers located 
outside of those states and that have no physical presence in those states. The bill would grant 
states the authority to conscript non-citizen businesses to become their tax collectors. These 
efforts are not federal tax reform — they are not state tax reform. These efforts represent a 
request from states that Congress impose a 1 930’ s tax regime on 21 st Century commerce rather 
than reforming their tax regimes. 

DMA is the leading global trade association of businesses and nonprofit organizations using and 
supporting direct marketing via channels including mail, telephone, direct TV, radio and the 
Internet. Founded in 1917, the DMA currently has over 2,000 member companies across the 
United States and 53 foreign countries. 

DMA would like to discuss the history of state efforts to require remote (out-of-state) sellers to 
become unpaid tax collectors for states, including the Streamlined Sales and Use Tax Agreement 
(SSUTA), and H.R. 3179. 

II. HISTORY: STREAMLINED SALES AND USE TAX AGREEMENT (SSUTA) 

The U.S. Supreme Court in Quill Carp. v. North Dakota, 504 U.S. 298 (1992), ruled that without 
specific authorization from Congress, states could not impose tax collection burdens upon 
remote sellers that have no “physical presence” as this would interfere with interstate commerce. 
Moreover, if allowed by Congress, the myriad of state tax jurisdictions with resulting variance in 
rates, definitions, and audits would create a complex and administratively costly nationwide sales 
tax collection system. The costs of that collection are a tax on the out-of-state business. It is 
significant that these remote sellers’ businesses do not receive police or fire protection from 
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those states — they are not present in them. Their employees and their families do not receive 
educational or social services from those states — the businesses have no employees located in 
those states. 

Governments, as well as businesses, face challenging financial decisions in these economic 
times. State legislatures have very difficult budget determinations and are looking at both cutting 
costs and increasing revenues. However, proponents of the SSUTA have cited grossly 
exaggerated revenue estimates of uncollected sales and use taxes due to remote sales. In 
particular, proponents have cited a University of Tennessee study conducted in 2000 that 
includes unbelievable estimates as to the amount of the uncollected sales tax. A revised 
Tennessee study lowered its initial estimate from $45 billion to $24 billion — even the revised 
estimates will not be realized. 

It is important to note that the Tennessee study rests on a number of faulty assumptions and is 
not based on U.S. Government data. Further, the study's implication that states are “losing" a 
substantial portion of their sales tax revenues to electronic commerce is simply false. The vast 
majority of e-commerce transactions are not with consumers, but rather with businesses, and 
such business transactions almost always are subject to tax collection or direct payment of use 
taxes by the purchaser. Moreover, the marketplace is demanding more rapid delivery of 
purchased goods. To keep those sales, marketers are establishing more and more distribution 
centers throughout the country establishing nexus under Quill in more and more states. The 
“lost” tax revenue is shrinking — not growing — due to market demand. 

In contrast to the Tennessee study, the independent firm, Forrester Research, has estimated that 
the loss of tax revenue due to state residents not paying use taxes for remote sales is $3 billion 
nationwide — a fraction of the $24 billion estimated in the revised Tennessee study. A 2007 
DMA-commissioned study, based on U.S. Commerce Department data, estimates that in 2006 
uncollected sales tax nationally totaled $4.2 billion. A 2010 study by Eisenach-Litan found that 
uncollected taxes in 2008 totaled $3.9 billion. There is no $24 billion pot of gold. 

In light of the Otiill decision, the states began a project to simplify the sales tax regimes that a 
remote seller would face if required to become the foreign state’s tax collector. The SSUTA goal 
was to remove that complexity and create a 2 1 century, Internet-friendly tax regime to 
encourage economic growth throughout the national marketplace. However, the SSUTA has 
failed to either remove complexity or create that 21 si century tax policy standard. To be blunt, the 
SSUTA is a document drafted by tax administrators, and, as might be expected, it has resulted in 
little in the way of tax simplification. 

Specifically, the SSUTA: 

• Has not reduced the number of sales tax jurisdictions in the Nation, which currently 
number over 9,600; 

• Has not reduced the number of state and local sales tax rates; 

• Has not reduced the number of audits to which an interstate seller would be subject (each 
state revenue department would still conduct its own independent audit); 

• Has not established a long-promised uniform vendor compensation to cover the 
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substantial cost of tax collection; and 
• Has not established a single remittance procedure. 

Moreover, the Governing Board of SSUTA has granted exceptions to its feeble simplification 
initiatives to win approval of the states. Recently, the Board granted an exception from the 
SSUTA-defmed rule for Massachusetts when calculating the sales tax on articles of clothing over 
$100, SSUTA will continue to grant exceptions that will increase the complexity of sales tax 
collection. States are enacting sales tax holidays — some for all purchases under a capped price; 
others for specific products (such as hurricane preparedness) on a specific date. Those actions, 
while important for the state and its citizens, further complicate a nationwide sales tax collection 
regime. 

As you can see, tax collection has not been simplified since the inception of SSUTA. In fact, 
SSUTA is “streamlined” in name only. 

To better appreciate the failings of the SSUTA, it is instructive to consider its history. The 
Streamlined Sales Tax Project was launched in 2000 on the heels of two earlier joint 
government/industry initiatives: the National Tax Association (NTA) Communications and 
Electronic Commerce Tax Project, and the Congressionally-established Advisory Commission 
on Electronic Commerce. Both projects had concluded that the existing state sales tax system 
was one of daunting complexity, and that true simplification would require sweeping reforms. 

Perhaps most emblematic of the SSUTA’s failure to achieve genuine sales tax reform was the 
early demise of the single-most important step toward simplification: the adoption of a single 
sales tax rate per state for all commerce (both over-the-counter sales and interstate sales). Had 
the SSUTA adopted this so-called “one rate per state” proposal, this single act could have 
eliminated the problem of merchant compliance with thousands of local tax jurisdictions with 
different tax rates. 

To put this “one rate per state” issue in perspective, the United States is the only economically 
developed country in the world with a system of sub-state transaction taxes, not only for counties 
and municipalities, but also for school districts, transportation districts, sanitation districts, sports 
arena districts, and other local jurisdictions. In light of this wildly complex system, the adoption 
of the “one rate per state” standard was the unanimous recommendation of the NTA’s E- 
Commerce Project (which included delegates of the National Conference of State Legislatures, 
National Governors Association, and US Conference of Mayors) and was in the majority report 
recommendation of the Congressional Advisory Commission. 

Those failings increase the burden on out-of-state sellers. Being subject to 45 separate state 
audits requires a tax department. Those businesses would be required to have multiple state 
registrations and multiple remittance procedures. The cost stemming from tax collection would 
be passed to consumers, constituting an anti-stimulus at a time when our nation is working to 
stimulate the economy. Moreover, remote sellers with locations only in states that do not impose 
sales taxes, and that, in turn, have no process in place to collect any sales taxes, would be 
required to create an entirely new tax department within their company and establish entirely 
new accounting and ordering protocols. Those remote sellers would face even greater burdens. 
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Any discussion of tax reform concerning non-citizen companies becoming tax collectors for 
states, should require tax reform in terms of simplification of state sales tax regimes. Only after 
that reform should Congress consider granting additional interstate taxing authority to the states 
with the proviso that the tax regime simplification must remain in place. 

III.H.R. 3179: THE MARKETPLACE EQUITY ACT 

The Marketplace Equity Act attempts to mitigate the significant burden forced sales and use tax 
collection places upon non-citizens of a state. It fails to reduce the tax burden placed upon 
remote sellers. The bill grants states three ‘"simplified” alternatives: 

• Require collection of a single blended sales tax rate for use in remote commerce; or 

• Require collection of the highest sales tax rate in the state exclusive of local tax rates; or 

• Require collection of the applicable state and local sales taxes with the state making 
available adequate computer software to the remote seller and exempting a seller using 
the software from state liability for incorrect collection. 

Experience with the Streamline Sales Tax Agreement indicates that states will choose the latter 
alternative. States have failed for the past 10 years to reach agreement on single tax rates within 
a state. With the alternative to require collection for 9,600 tax jurisdictions on the table, that will 
be the option of choice. 

Even the Streamline Sales Tax Agreement calls for states to provide collection software to 
remote sellers. This represents a cavalier conclusion that providing software is the answer to the 
tax burden imposed when states conscript non-citizen remote sellers to become their tax 
collectors (unpaid collectors under H.R. 3179). Tax collection software is not a simple plug-in. 
Many remote sellers use specialized software for order, fulfillment, billing and inventory control. 
That software must be up and running 24/7. Adding additional tax collection software cannot 
cause any down-time for the seller. This adds significant cost to implement any software. 
Moreover, the tax collection software must be continually updated as states consistently 
throughout the year tweak their sales tax laws. One Internet based company has testified that the 
cost to implement sales tax collection in one state cost over $1 million, including work hours. 
Marketers cannot afford that cost. Thus, the requirement that states make available adequate 
software does not significantly reduce the burden on interstate commerce notwithstanding what 
proponents of HR. 3179 claim. In addition, each state could make available different 
software — a true administrative nightmare. 

H.R. 3179 also fails to address the burden of 46 potential audits (45 states and the District of 
Columbia). Remote sellers would be required to have a tax audit department and legal counsel at 
the ready for auditors representing 9,600 taxing jurisdictions. Unlike citizen companies, non- 
citizen remote sellers would be required to go to courts in states where they have no political 
voice to resolve any disagreements with state auditors over their tax collection. H.R. 3179 
should, at least, repeal the Tax Injunction Act as it applies to disputes on tax collection with non- 
citizen remote sellers. 
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H.R. 3179 also fails to address other administrative burdens for non-citizen conscripted tax 
collectors: 

• There is no provision concerning tax holidays that many states have for specific 
items, such as back-to-school and hurricane preparedness. 

• There is no single, uniform rule for sourcing all transactions in a state. 

• There is no mechanism to prevent caps and thresholds on taxable items. 

The bill does relieve remote sellers from liability of state claims if the seller uses the state 
“available” software. However, remote sellers are liable for consumer claims (some coming as 
class action claims) for errors in sales tax collection. H.R. 3179 provides no shield from those 
claims for remote sellers even when using state “available” software. 

The first two alternatives in H.R. 3179, although DMA believes states will not choose them, 
create for the first time a different legal sales tax rate for remote sales vis-a-vis retail sales. 
Although today non-citizen remote sellers are not required to collect sales tax, the consumer is 
liable for that tax — the same tax that is applied to retail sales in the consumer's jurisdiction. 
H.R. 3 179 would create a different tax rate — some higher than the retail tax rate and some lower. 
To DMA’s knowledge, this is a first — with its own legal considerations. 

H.R. 3179 assumes that the seller calculates the tax for the consumer and includes the tax in the 
amount charged. DMA has many members whose customers still pay by check and calculate the 
shipping and would calculate the sales tax themselves. In practice it is impossible for a remote 
seller to provide the check payer (who likely orders via the U.S. Mail) with the tax rates for 
9,600 jurisdictions. Moreover, when faced with an incorrectly calculated tax on a check order, 
the seller faced with an overpayment must either provide a refund or credit and contact the 
customer with that information and choice which is very costly. With an underpayment of tax 
the seller is faced with an even more difficult and costly choice. The seller may hold the order 
and request further payment from the customer or may simple pay the additional tax itself (a new 
tax burden). DMA knows of a company located in a state with numerous local sales tax rates 
that simply asks consumers paying by check to remit the state sales tax and it pays the local sales 
tax to avoid customer confusion. Administrative burden is not washed away by computer 
software. 

The Marketplace Equity Act does not provide for any compensation for non-citizen remote 
sellers. Passage of the Act would eliminate any further discussion on compensation. It is 
important to remember that these sellers are non-citizens of the state and are being conscripted to 
become tax collectors for that state. Compensation would be one facet of equity. 

IV. CONCLUSION 

The bright-line physical presence test in Ouill should remain for collection of sales and use taxes 
without significant simplification reform of state sales tax regimes. The burden of each on 
interstate commerce is large, and this is a time when our economy can ill afford such a burden. 
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DMA urges Congress both to uphold the physical nexus standard of Quill rather than extending 
taxing authority of states to include the collection of sales and use tax beyond their borders 
without significant simplification reform by the states. 
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Introduction 

Chairman Smith, Ranking Member Conyers and Members of the Committee, the Electronic 
Retailing Association (“ERA”) thanks you for the opportunity to submit this written testimony 
on the impact of remote sales tax policies for electronic retailers. We believe that the 
Marketplace Equity Act of 201 1, H R. 3179, would significantly harm American businesses, 
their employees and the customers who rely on a healthy and vibrant marketplace. Forcing 
remote sellers to collect and remit sales tax in jurisdictions in which they do not have physical 
presence or “nexus” will create a new tax burden resulting in considerable economic harm. It is 
our view that new and misguided remote tax schemes will materially affect electronic retailers 
working to survive in these harsh economic times. Massive cost increases and new regulatory 
burdens will result damaging consumers and the marketplace on which they rely. ERA urges 
you to protect electronic retailers, both large and small, from this new tax burden and continue 
supporting entrepreneurial efforts that createjobs and help stabilize the economy. 

The Electronic Retailing Association is the trade association in the U.S. and internationally that 
represents leaders of the direct-to-consumer marketplace, which includes members that utilize 
electronic retailing on television and online to engage with consumers. Today, ERA proudly 
represents more than 450 companies in 45 countries including many of the industry’s most 
prominent retail merchants. ERA’S membership consists of a diverse ecosystem of businesses 
and entrepreneurs operating at the cutting edge of innovation who have adapted to the rapidly 
evolving challenges found in the current retail landscape. 
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Background 

For decades state governments have wrestled with the challenges of collecting sales and use tax 
on purchases for out-of-state retailers. What began with mail-order catalogs and telephone 
orders has increasingly moved online and now state collectors are blaming online commerce for 
uncollected sales taxes and the decline of Main Street businesses. But the tax loss numbers do 
not add-up. Main Street retailers use remote selling techniques to compete with mass “brick and 
mortar” retailers, and upon second glance proposals to simplify tax systems is not so simple and 
create a new tax burden for affected remote sellers. 

The Streamlined Sales Tax Project (SSTP) began in response to the 1992 U.S. Supreme Court 
decision Quill Corp. v. North Dakota , 504 U.S. 298 for a catalog business that sold office 
supplies - long before the modem era of online commerce. This ruling affirmed a 1967 Supreme 
Court decision National Hellas Hess v. Department of Revenue, 386 U.S. 753 that state sales tax 
systems are so complex that no retailer - whether storefront, catalog, or online - should have to 
collect sales tax for states where they have no physical presence or “nexus”. The new tax burden 
of compliance would be too high. That left the states with two options - radically simplify sales 
tax systems and come back to the Courts for another look, or persuade Congress to force remote 
retailers to collect sales taxes, whether the systems are simple or not. States pleading for more 
taxing authority as the first dot-com bubble expanded, and then cried louder as the U.S. economy 
slowed and spending by states outpaced revenues. State tax officials blamed online commerce 
for their fiscal problems based on forecasts of grow'th in e-commerce. A short time later state 
sales tax revenue had recovered. Despite minimal progress in simplifying sales tax systems 
again Congress finds itself petitioned to impose new' tax burdens on remote sellers as state tax 


coffers run low. 
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The Numbers 

States, “brick and mortar” retailers and other advocates of the Streamlined Sales Tax Project 
(SSTP) continue to use estimates that just don’t add up. They cite a University of Tennessee 
study that blames online commerce for $24 billion in lost sales tax revenue a drastic reduction 
from the study’s prior estimate of $45 billion in 2000. An independent review from Forrester 
Research estimates that unrealized revenue from uncollected sales tax equates to $3 billion 
nationwide. Similarly, the Direct Marketing Association (DMA) conducted a study in 2006 
based upon U.S. Commerce Department data that supports this level finding that the total amount 
of uncollected sales tax nationwide totaled $4.2 billion. Even if none of that sales tax were 
collected, the loss would be significantly less than the Tennessee estimates. Despite these 
findings proponents of SSTP continue to cite questionable estimates from the University of 
Tennessee study. As Congress debates this issue, it is clearly in the public interest that an 
accurate portrayal of estimates are provided as members conduct their cost benefit analysis and 
weigh imposing a new tax burden upon remote sellers. 

The Fa cts 

Remote Retailers Collect Sales Tax Today. All online sales already are subject to tax. All 
retailers whether “brick and mortar” or remote retailer are required to collect sales tax on goods 
delivered in any state where the retailer has a physical presence or “nexus”. Consumers are 
obligated to pay a “use tax” on all purchases even if the seller is not required to collect the sales 
tax. States have done little to educate consumers about their use tax obligation or to provide 
them with any easy way to comply. 



206 


New Tax Burdens would harm American Business. Tax collection under this new taxing 
scheme would cause thousands of American businesses to be confronted with entirely new tax 
obligations of collecting and remitting taxes for over 9,600 taxing jurisdictions throughout the 
country. This new tax burden would include school districts, transportation districts, sanitation 
districts and sports arena districts among others. This will dramatically increases the complexity 
of remote commerce as a viable medium for business activity. State tax collectors have failed in 
their original mission to reduce the number of tax jurisdictions. Similarly, State tax collectors 
have failed to reach its goal of uniform definitions for taxable products. Instead, each state is 
allowed to create its own “gray area” with respect to every term defined in the Agreement. 
Individual states only have to use “substantially the same language” a recipe for confusion and 
litigation from businesses forced to comply with this new tax burden. For consumers, the 
confusion and complexity are even more problematic. Shoppers who pay by check for catalog 
purchases (a common form of payment among the elderly and low income wage earners) must 
self-compute the applicable state and local sales tax for each jurisdiction to which a mail order 
purchase is sent. Again, these are major new tax burdens - not simplification. 

The inability of “brick and mortar” big box retailers to compete is overstated. Often “brick 
and mortar” retailers imply that e-commerce is hurting their business and they cannot compete. 
Nothing could be further from reality. Despite collecting sales tax for online purchases “brick 
and mortar” retailers dominate the Internet Retailer Top 500 List of the most successful online 
retail businesses. The reality is for decades small retailers (online and off) have lost sales to big- 
box stores. In recent years, the Internet has offered the best hope for success of Main Street 
retailers to compete. 
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Efforts to enact online sales tax collection by “big box” retailers represent an attempt to alter the 
playing field in their favor by unfairly discriminating against remote sellers. Online, burdens are 
much greater for remote sellers who must compute, collect and remit tax for thousands of 
jurisdictions, as compared to an in-state retailer who collects at just one tax rate. Remote 
retailers are also responsible for the difference if a customer fails to remit the correct tax when 
paying by check - a problem that traditional retailers do not confront. Delivery charges usually 
exceed the amount of sales tax on those same goods - leaving remote sellers with no price 
advantage over their “brick and mortar” peers. Competitive claims aside, the evidence clearly 
show that “brick and mortar” big box retailers enjoy an overwhelming advantage both online and 
off for the foreseeable future. 

Conclusion 

The Electronic Retailing Association strongly contests efforts to force a new tax burden upon 
electronic retailers called for by the Marketplace Equity Act (H R. 3179). While the bill grants 
states three “simplified” alternatives industry experience with the Streamlined Sales Tax 
Agreement dictate that states will opt to require collection of the applicable state and local sales 
taxes with the state making available adequate computer software to the remote seller. This 
system does not currently exist in the marketplace today. Nor can software been seen as a simple 
fix as all electronic retailers use specialized software for order, fulfillment, billing and inventory 
control. The chilling effects of software as a “magic” solution cannot be overstated. One 
Internet based company recently testified that integrating its systems cost $1 million for one state 
alone. This new tax burden alone would force many members of the Electronic Retailing 


Association out of business. 



208 


While the bill does relieve remote sellers from liability of state claims if the state's “available” 
software is used it does not address remote seller liability from class action claims for errors in 
sales tax collection nor address the new tax burden of 46 potential audits for the 9,600 taxing 
jurisdictions. These new tax burdens will require Electronic Retailers to maintain both tax audit 
services as well as substantial legal resources to respond to issues as they arise. 

Therefore we believe that H R. 3179 will devastate electronic retailers working to survive in 
these harsh economic times. A growing number of industry participants tell us that in recent 
years they have seen a decrease of up to 40% in their sales and that the worst affected are 
“hanging by a thread.” Participants also report being grateful that they have survived the recent 
economic downturn. Enactment of HR. 3179 would call into question their survival with new 
regulatory requirements and new tax burdens. We urge you to support Electronic Retailers as the 
industry recovers and resist the urge to hamper budding entrepreneurial efforts to create good 
jobs that help stabilize the economy. 
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proportion, while each agency decides how to respond to this bill. Every change and/or regulation 
represents an additional expense to the business person seeking compliance. In effect. we would be 
a "beta" test site to 45+ agencies, "jumping through hoops" with no end In sight to possible 
complications and/or expenses. 

Over the past 2 years, segments of our industry have seen upwards of a 40% reduction in revenues, and 
an equivalent reduction in employment. Most of us consider ourselves "lucky" to remain in business, 
much less "profitable". But, I don't need to tell you the last several years have been difficult for small 
businesses nationwide. With the challenges of rising costs and receding revenues, we cannot afford 
legislation that represents an affront to the viability of our businesses. 

ALL of us at BJ Global Direct, look for your leadership to adamantly oppose this bill and/or any similar 
legislation that would harm/jeopardize America's small businesses. If I can be of personal assistance to 
you in this effort, please feel free to contact me directly. 


Respectfully, 


Bizhan Fazell 
President 

Bi Global Direct, Inc. 


On Sehfllf' of Bi "Fmef i 
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July 24, 2012 


The Honorable Lamar Smith 
Chairman 

Committee on the Judiciary 
United States House of Representatives 
2138 Rayburn House Office Building 
Washington, DC 20515 


The Honorable John Conyers 
Ranking Member 
Committee on the Judiciary 
United States House of Representatives 
2138 Rayburn House Office Building 
Washington, DC 20515 


Dear Chairman Smith and Ranking Member Conyers: 


We, the undersigned organizations, write to express our strong opposition to H R, 3179, the 
Marketplace Equity Act, which would impose significant cost burdens on Internet-enabled 
businesses across the nation. 


If enacted, this bill would overturn the Supreme Court's decision in the Ouill case and allow a 
group of states to impose new and onerous tax burdens on Internet-enabled retailers and 
entrepreneurs that do not reside in their states. Not only will this give a group of state 
governments far-reaching and ground-breaking tax collection authority, but it will also 
undoubtedly impede the growth and development of interstate commerce. 

Over the past decade, Internet-enabled businesses and entrepreneurs have become an integral 
part of our nation’s economy and have produced hundreds of thousands of jobs. There is no 
doubt that the Internet has been an engine for innovation, empowerment and economic 
development, especially in the world of retail. The Internet has connected entrepreneurs across 
America, including individuals in rural and disadvantaged communities, with consumers in every 
comer of the world. This “global market” has provided businesses the opportunities to grow and 
expand and has enabled consumers to access quality goods and services. 

At a time when our nation is recovering from challenging economic times, we believe Congress 
should be enacting pro-growth policies that encourage and increase economic activity, not 
increase costs and burdens on our nation’s businesses. We also feel that H.R. 3 179 does not 
adequately address several of the discriminatory actions surrounding interstate taxation that 
directly affect innovation, such as business activity and the disparate treatment of digital 
offerings. The new burdens that H.R. 3 179 would impose on our nation’s online entrepreneurs 
will not only adversely impact hundreds of thousands of jobs, but would undermine the robust e- 
commerce market that consumers across the world currently enjoy. 

We appreciate your consideration. 

Sincerely, 

Computer & Communications Industry Association 
Direct Marketing Association, Inc. 

Electronic Retailing Association 
Information Technology Industry Council 


NetChoice 
Tech America 
TechNet 
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NATIONAL 

LEAGUE 

of CITIES 


July 23.2012 

Tile Honorable Lamar Smith 
Chairman 

Committee on the Judiciary 
U S I louse of Representatives 
Washington, DC 205 1 5 

Dear Chairman Smith and Ranking Member Conyers 

On behalf of die organizations listed above representing our nation's cities, towns and counties, 
vve appreciate the opportunity to submit the following comments on the Marketplace Equity Ad 
(HR. 3179), which will assure a simpler system of taxation and help our members recover tax 
revenues that are due from purchases made by remote means The Marketplace Equity Act does 
not impose a new tax, but would provide states and localities with a mechanism to require die 
collection of sales and use taxes on Internet and mail-order sales. This would help to level the 
playing field between those remote sellers and brick and mortar stores on Main Street 

While the increasing strength of electronic commerce creates exciting new marketplaces, it has 
also put traditional retail oudets at an unfair disadvantage because of outdated and inequitable 
tax and regulatory environments The Supreme Courl's decision in Quill Carp. v. North Dakota, 
504 U S 298 ( 1992), left state and local governments unable to adequately enforce their existing 
sales tax laws on sales by out-of-state catalog and online sellers But Congress, with its clear 
constitutional authority to regulate interstate commerce, can give states and local governments 
the option to require sellers who do not have a physical presence in their jurisdiction to charge 
and collect sales taxes from their customers 

The Marketplace Equity Ad would give state and local governments the option to collect the 
sales taxes that are already owed under current law from out-of-state businesses, rather than rely 
on customers to pay those taxes to the states when filing their annual state tax returns While 
brick-and-mortar retailers directly collect sales taxes from customers who make purchases in 
their stores, many online and catalog retailers do not collect these same taxes This puts main 
street retailers at a five to ten percent competitive price disadvantage to remote sellers It is 
significant to note that customers are already required to pay taxes when they make online 
purchases, just like when they make purchases in a store; however, most taxpayers are not aware 
of this responsibility, and stales and localities do not have the resources to enforce payment 

We note, however, two concerns with the Marketplace Equity Act First, as introduced, the 
legislation allows states to exclude local sales and use taxes from being collected This is done 
in Section 4 ( A )( i ) and (ii ), by allowing states to administer a tax system on remote sales that 
would use a single tax rate for the entire state or a blended rate, rather than the third option that 


The Honorable John Conyers 
Ranking Member 
Committee on the Judiciary 
U S I louse of Represen tames 
Washington, DC 20515 
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July 23, 2012 
Page 2 

preserves local sales and use taxes. Both the single and blended rate options would pre-empt 
local sales and use tax statutes by not allowing the full sales tax rate to be collected on remote 
sales. This would obviously undermine the legislation’s objective to develop an equal playing 
field for all sales, as one (lower) tax could be charged for remote sales through a single or 
blended tax rate, and another (higher) tax, which includes the state and full local sales tax rate, 
would be collected on sales made in physical stores. We respectfully suggest the Marketplace 
Equity Act be amended to preserve the ability of local governments to maintain their own tax 
rates, and impose that same tax rate on both remote and brick and mortar sales. 

We would like the bill to also recognize the important and longstanding Streamlined Sales and 
Use Tax Agreement that twenty-four states have adopted. The Agreement provides important 
administrative, definitional and procedural guidance for states and retailers alike to follow, and 
should be relied upon as the legislation hopefully becomes law and is implemented at the state 
level. 

There is no time better than now for this legislation to move forward, as local governments face 
the fifth straight year of declines in revenue with probable further declines in 2013. We look 
forward to working with Representative Womack and other Congressional leaders to address the 
concerns of local governments, and support efforts to enact sales and use tax simplification. 

Thank you again for the Committee’s attention to this hearing. 


Sincerely. 



Larry E. Naake, Executive Director Donald J. Borut, Executive Director 

National Association of Counties National League of Cities 



Tom Cochran, CEO and Executive Director Jeffrey L. Esser, Executive Director and 

United States Conference of Mayors CEO Government Finance Officers 

Association 
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As the world’s largest retail trade association and the voice of retail worldwide, NRF 
represents retailers of all types and sizes, including chain restaurants and industry partners, from 
the United States and more than 45 countries abroad. Retailers operate more than 3.6 million 
U S. establishments that support one in four U S. jobs - 42 million working Americans. 
Contributing $2.5 trillion to annual GDP, retail is a daily barometer for the nation’s economy. 
NRF’s Retail Means Jo bs campaign emphasizes the economic importance of retail and 
encourages policymakers to support a Jobs Innovation and Consumer Value Agenda aimed at 
boosting economic growth and job creation, www.nrf.com 

Summary of Comments 

Members of the National Retail Federation believe that Congress must resolve the 
Constitutional questions posed by the Quill decision in a fashion which promotes a level playing 
field among retail competitors. As retailing evolves and Internet sales become a more prominent 
portion of total retail sales, it is critical that Congress support pro-small business reform of a 
broken sales and use tax collection system. 

Brick-and-mortar retailers compete vigorously with each other and with remote retailers for 
market share. Different retailers have different strategies for going to market, but one feature is 
beyond a retailer’s control: only some competitors are compelled by the government to collect sales 
taxes. This situation is not created by the marketplace, but rather it is a disadvantage imposed by the 
current state of the law following the Quill decision, stifling retailers across the country. 

In addition to the perceived pricing disadvantage caused by sales tax being included in the 
cost of the purchase from the brick-and-mortar store, local stores also bear a significant compliance 
burden for collecting the tax. Compliance costs for small retailers are high, placing them at more 
of a competitive disadvantage. 1 

Simplification is a key component for reform of the sales tax collection system for both 
brick-and-mortar sellers and remote sellers who voluntarily collect sales tax. Many members of 
the NKF voluntarily collect sales tax on remote sales into states where they do not have a 
physical presence. In many instances, the retailers that voluntarily collect sales tax do so only 
from states that have adopted the Streamlined Sales and Use Tax Agreement (“SSUTA”) 
because of the Agreement’s simplified collection requirements. 

Granting states the authority to collect sales tax from remote sellers will add significant 
resources to state budgets to support essential local services including teachers, police officers, 
firelighters and ambulance crews and reduce pressure to seek alternative sources of revenue from 
already burdened businesses within their borders Remote sales include e-commerce, mail order 
sales, telephone orders, and deliveries made across state lines. By 2012, total e-commerce sales 
are estimated to reach $4 trillion dollars. 2 Annual national state and local sales tax losses on e- 


1 PriccwalLThouscCoupersI.I.P, Retail Sales Tax Compliance Costs: A National Estimate Volume One: Main 
Report , April 2006. That study defined "‘small retailers” as having less than $ 1 million in annual retail sales. 

" Donald Bruce, William F. Fox. and LeAnn Lima, State and Local Government Sales Tax Revenue Losses from 
Electronic Commerce, University of Tennessee, April 2009, available at hUp://cber.ulk.edu/ecomm/ecom0409.pdf. 

1 
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commerce alone are conservatively expected to grow to $23.3 billion by 2012 for a six-year total 
loss of $52 billion. 3 

NR F is encouraged by this Committee’s interest in this issue as well as the several 
legislative proposals that have been introduced this Congress to address sales tax fairness, 
including the Marketplace Equity Act, H R. 3179, introduced by Representatives Womack and 
Representative Speier. NRF supports Congress granting states remote collection authority with 
simplifications that ensure all retailers are not unduly burdened by collecting and remitting sales 
taxes. 

The Impact of Quill on Small Local Retailers 

The current sales tax collection system ignores the realities of how today’s technology driven 
economy hurts local small businesses. 4 No matter how local retailers refine their business model, 
they cannot decrease the amount of sales tax they are legally required to collect from their customers. 
This places small local retailers at a competitive disadvantage if certain remote sellers are allowed to 
escape from this requirement. This competitive disadvantage must be cured with Congressional 
action. 


A sales tax is a tax on the consumer and is imposed where the consumption or use takes 
place. Alternatively, the use tax is assessed by a state for use, storage, or consumption of goods 
when a sales tax is not collected. So all sales in a given state are subject to the sales or use tax, 
regardless of whether the sale occurs in a store in the state or in the home of a resident of the state 
through their computer or telephone. 

If Congress permits the state to only collect the sales tax on sales that occur in stores in that 
state and not sales made online in that state, then Congress is creating an unlevel playing field to the 
disadvantage of local stores in congressional districts. Given the rise in online sales, continuation of 
this system will create such an unfair burden on those consumers that actually pay taxes due that 
states will have to move away from sales tax systems and find other sources of revenue (e.g. more 
reliance on income taxes). 

A federal solution to the Quill decision will allow states to broaden the base and apply their 
taxes equally to all items sold promoting an efficient sales tax system. Allowing states to capture 
remote sales tax revenue equitably regardless of a retailer’s business model is meaningful pro-small 
business reform of a broken collection system. This reform is necessary to reduce the uncertainty 
currently rampant as shown by state -by-state attempts to establish nexus for collection purposes 
artificially stifling the growth and expansion of small and medium sized businesses across the 
country. 5 


3 “Collecting T-Commerce Taxes" National Conference of State Legislatures, available at 
http://www.ncsl.org/issues-research/budget/collecting-e-commerce-taxes-an-interactive-map.aspx (last accessed 
July 23, 2012). 

“The lime has eome for sides tax fairness: Hear Their Stories," July 2012, available at 
vvwYV. relailmeansjobs.com/saleslaxfaimess/slories (last accessed July 23, 2012). 

5 See Jordan King & Joseph Henchman “Scholastic Rooks Faces State Tax Overreaching” May 1 5, 2012, T ax 
Foundation, available at hllp://laxfoundalion.org/arlicle/scholaslic-books-faces-stale-tax-oveneaching (last accessed 
July 23, 2012) 
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The Effect of Simplification on All Retailers 

Simplification of the current sales tax system will reduce the burdens highlighted in the 
Onill decision and benefit all retailers. 6 Through adoption of the SSUTA, 24 states have already 
implemented significant simplification of their sales tax laws for all retailers. This simplification 
has incentivized collection of sales tax by many remote sellers that currently are not required to 
collect sales taxes. Many regional retailers with significant national business through their 
Internet channels collect sales tax on remote sales but only in states that have adopted the 
SSUTA. 

Collecting sales taxes from all retailers is a more efficient approach to dealing with the 
realities of e-commerce’s constantly evolving business model. However, small businesses’ good 
faith effort to collect sales tax will be undermined by a grant of collection authority to the states 
that does not include simplification steps and liability protection. Technology allows for 
meaningful simplification in a way that was not possible at the time Quill was decided. In fact, 
groups who argue against reform in this area acknowledge that simplification through technology 
is possible. The combination of software solutions and liability protection recognizes the 
collection challenges for all retailers and reduces burdens imposed by the state. 

While NRF believes that a modest small seller exemption for remote sales is appropriate, 
raising the level too high will only exacerbate the potential for inequity between a small remote 
retailer that does not have to collect any taxes and a local small retail competitor who must 
collect sales taxes on the first dollar of sales. Congress should resist the temptation to envision 
that a small seller exemption is the easy answer to meaningful small business regulatory relief. 

Background 

In 1992, the U.S. Supreme Court ruled in Quill v. North Dakota that “remote sellers” — a 
category that includes mail-order, telephone and Internet merchants-™^ cannot be required to 
collect sales tax from customers in states where the merchant does not have a physical presence 
or “nexus.” The court reasoned that the sales tax system was too complex for a merchant to know 
what sales tax to charge an out-of-state customer — 45 states and 7,600 local jurisdictions collect 
sales tax, each with its own rates, lists of taxable items and definitions of taxable items. But the 
justices suggested that sales tax collection could be required if the system were simplified and 
Congress authorized the collection authority because remote sellers are “purposely availing” 
themselves to a jurisdiction’s authority by engaging in commerce. 

In late 1999, in response to the Supreme Court ruling, states and the business community, 
including NRF, began the Streamlined Sales Tax Project, with an aim toward significant 
simplification of state sales tax systems. Since then, a baseline multi-state agreement, the 
SSUTA, which includes common definitions, uniform processes and procedures, and 
significantly simplified administrative features has been passed by 24 states (21 full member 
states and 3 associate member states), establishing the necessary groundwork for action by 
Congress. The 2 1 full member states with voting rights include: Arkansas, Iowa, Indiana, 


b The compliance costs for retailers responsible for sales tax collection without simplification is detailed in the 
submission of the National Retail Federation to this Committee’s hearing on November 30, 201 1 entitled ‘Hearing 
on Constitutional Limitations on Slates’ Authority to Collect Sales Taxes in E -Commerce.” 
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Georgia, Kansas, Kentucky, Michigan, Minnesota, Nebraska, Nevada, New Jersey, North 
Carolina, North Dakota, Oklahoma, Rhode Island, South Dakota, Vermont, Washington, West 
Virginia, Wisconsin and Wyoming. Three associate member states with negotiating authority but 
delayed voting rights are Ohio, Tennessee and Utah. Utah was recently granted full Member 
State status effective October 1, 2012. 7 Delegates from the 24 states administer the SSUTA 
through the Streamlined Sales Tax Governing Board. 

As electronic commerce continues to grow, so will the losses to state and local revenues. 8 
In fiscal year 2012, it is conservatively estimated that state and local governments stand to lose at 
least $23.2 billion in uncollected sales and use taxes from remote transactions, with over $11.6 
billion uncollected from e-commerce transactions. 9 General sales taxes make up roughly one 
third of state tax revenue. 10 Sales tax is primarily collected by the retail industry, and the retail 
industry continues to bear the compliance burden for this critical portion of state and local 
government budgets. 11 

Current Sales Tax Fairness Legislation before Congress 


The two leading bills introduced this Congress to address the issue of sales tax fairness 
are the Marketplace Fairness Act and the Marketplace Equity Act. 

(1) Marketplace Equity Act of 201 1, H.R. 3179, sponsored by Representatives Womack 
and Speier allows states to collect sales taxes from remote sellers if they meet three 
minimum simplification requirements. These three simplification requirements may 
be met in an interstate agreement, presumably including the SSUTA. Sellers with 
less than $1 million in remote U S. sales or $100,000 in remote sales into a particular 
state are exempted. The three simplification steps are: (1) a single revenue authority 
within a state for submission of a return; (2) a single tax base set by the state; and (3) 
the state must choose a single tax rate from three choices: a blended rate of state and 
locality rates, the maximum state rate, or the destination rate 

(2) Marketplace Fairness Act of 201 1, S.1832, sponsored by Senators Enzi, Durbin, 
Alexander and Tim Johnson provides a path for states to collect sales tax that 
incorporates a combination of either nine simplification steps or adoption of the 
SSUTA. The Marketplace Fairness Act exempts remote sellers with less than 
$500,000 in remote U.S. sales, requires a single audit by states and localities within a 
state, requires a single state tax rate based on the destination of the sale, states must 


7 Press Release, ;: Utah Accepted as Full Member State.” Streamlined Sales and Use Tax Governing Board, Inc. June 
27, 2012, available at. 

hi Ip: //w vvvv . slreamlinedsaleslax.org/index. php?macl=Nevvs,cnlnlO 1 .detail ,0&cnlnl0 1 arlicleid= 1 27&cnlnl0 1 origid= 1 
5&cntnt01 return id= 74 (last accessed July 23, 2012). 

8 Donald Bruce, William F. Fox, and T.eAnn Luna, Stale and Local Government Sales Tax Revenue Losses from 
Electronic Commerce , University of Tennessee, April 2009, available at http://cber.utk.edu/ecomm/ecom0409.pdf. 

9 Id. 

0 Lucy Dadayan and Robert B. Ward, State Revenue Report, t he Nelson A. Rockefeller Inslilulc of Government, 
Oct. 201 1 , No. 85, available at hllp://vv\vw .roekinsl.org/pdr/govcmmenl_financc/slale_revenue_reporl/20 1 I -10-26- 
SRR_85.pdf. 

11 PricewalerhouseCoopers LLP, Retail Sales Tax Compliance Costs: A National Estimate Volume One: Main 
Report , April 2006, available at hUp://ww\v. baessula.org/Cosl%20oI%20Colleetion%20Sludy%20-%20SSTP. pdf. 
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establish certification procedures for software and service providers (to calculate 
rates), and gives remote sellers liability protection for relying on incorrect 
information supplied by service providers. 

Each bill grants states the authority to require remote sellers to collect sales tax on 
transactions into their respective state if simplification steps are adopted. The varying 
simplification requirements include tax base, tax rate, and collection software requirements. 

Conclusion 


The National Retail Federation has long supported sales tax fairness legislation, and we 
are encouraged by the momentum that is building toward a solution. We look forward to 
working with the Committee on legislation to ensure effective and fair sales tax collection while 
relieving burdens placed on a growing sector of the economy. 


5 
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Compete ConvoL 


The Honorable John Convert 
US House of Representatives 
2404 Rayburn Home Office Building 

Washington OC 20515 July 15, 2012 

Dear Congressman Conyers: 

It b our understanding that the House Judiciary Committee Is holding a hearing July 24, 2012 to discuss 
overturning a twice-vetted Supreme Court decision (196Ts Nation at Bellos Hess ruling and 1992's Q uWI decision 
that upheld the 1967 law) that holds the Imposition of chaotic state and local sales taxes constitute a significant 
barrier to Interstate commerce This Constitutionally-protected right Is wf iat enables our national economy to g 


Our company provides web hosted services to marketers across the country for the purpose of mnnaglng thoir 
customers and orders acquired In their direct to consumer business environments. While wc offer the 
technology to facilitate the collection and tracking sales tax. It is generatly used to collect taxes within the states 
that the marketer Is doing business In amt the purchaser resides In. We enjoy a strong client base but I can tell 
you fhar we serve a very small percent of direct to consumer businesses. The majority of these businesses are 
too small to be able to afford the type of services that we, and other sendee providers, offer. If these smaller 
retailers had to comply with guidelines envisioned in H.R. 3179, many would cither be out of business or In 
violation of the law. 

The Implied expectation that these smaller businesses should be expected to become tax collecting agents for 45 
plus states and an additional 9,000 to 10,000 taxing Jurisdictions are well beyond reason. The administrative task 
of remaining current wKh all the tax rates and rules, prepare and submit filings, coupled with the need to 
respond to possible legal actions and audits would simply drive many of the companies out of business. 

We would like to register our strong opposition to H * 3179 In Its current form. We think there are sound policy 
reasons to preserve the status quo, but even if you choose to change the Quill decision, we urge you to write 
safeguards Into statute so small- and med|um»slied businesses con cope with thB complexity this brings. 

We belle ve that this will simply shift a burden onto the small business community that Is already struggling to 
survive In a weak economy. This Is not the answer to rebuilding a stronger America. In fact, in its current form, 
thla bill would drive a stake through the heert of the American entrepreneur and put more people out of work. 
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/<>«■»■«» . tua Oilier 
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(Eongrtfis of ttje Mtiiteb States 

Him sc of fiepresentatiuts 

July 25, 2012 


House committee on 

ENERGY AND COMMERCE 
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FICP<M»«^M4 ShmiinA Chmv h » 


The Honorable Lamar Smilh 
Chairman 

Committee on the Judiciary 
2138 Rayburn House Office Building 

Dear Chairman Smith, 

I recently received the attached correspondence from a business located in my 
District and wanted to share it with you and your staff. 

Wc know aJI to well the burdens placed on our nations businesses today by the 
overreach of the federal government and as such, I would caution our leadership from 
moving a bill that could increase costs, cause sales loss and ultimately lead to lost jobs. 


At a time when our fragile economy needs all the help it can get, I ask that you 
consider the following concerns raised by my constituent regarding the Marketplace 



Enclosed: 

7/20/12 Oriental Trading Company, Inc. 
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GENERAL COUNSEL'S OFFICE 
Telefax: (402)829-4489 
July 20, 2012 


The Honorable Lee Terry 
23 3 1 Rayburn House Office Bldg. 

Washington, DC 20515-2702 

Dear Representative Terry: 

We understand that the House Judiciary Committee is holding a hearing on July 24, 2012 on H,|l. 3(79, the 
“Marketplace Equity Act.” We are concerned chat this bill has not been well drought out, will irafe disastrous 
unintended consequences and is being deceptively promoted 03 a way to achieve “fairness" and sc|!ve state tax 
collection problems. 

First, the bill purports to require non-Streamlined Sales Tax Agreement states to adopt) “minimum 
simplification requirements." However, there are no clear standards as to what these simplification 
requirements mean or how they must be met, and no oversight to ensure such simplification Is j done. As a 
result, the bill virtually ensures 'litigation. 

Second, such “simplification” does nothing to resolve the patchwork of existing state tax laws and, in fact, may 
make it worse with each state enacting its own measure of “simplification". Rather than allow ata :es to export 
tile complexity of their sales tax laws, Congress should require them to first reform their tax systems before 
even considering granting authority to impose tax collection obligations on out of state retailers. 

Finally, the burdens that this bill will impose ore enormous. It is not as simple as just installing sojne software. 
Software must be integrated with order, fulfillment and inventory systems. Moreover, our business, for 
example, carries more than 30,000 different items. Integration of tax collection software will require manual 
data input and maintenance to ensure proper designation of whether each item is taxable or not and at what tax 
rate in each of more than 9,600 taxing jurisdictions. That is a costly burden that bricks and mcjrttr retailers 
don’t have. 

H.R. 3179 will result in increased costa, lost sales, and lost jobs. It will increase regulatory burdens on small 
and medium sized businesses which con ili-afford it. 

Those are among the reasons why we oppose H.R. 3 179 in its current form, We urge you to not] support that 
bill, 


If we can be of ansi stance to answer questions you may have, please do not hesitate to contact me. 



HU, nU>.l«9KU UOUI VIUOIW, V. 

402-33 1-5511 1 200 
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July 23. 2012 


The Honorable Lamar Smith 
Chairman 

Judiciary Committee 

U.S. House of Representatives 

Washington. D.C. 20S15 


The Honorable John Conyers 
Ranking Member 
Judiciary Committee 
U.S. House of Representatives 
Washington, D.C. 20515 


Dear Chairman Smith and Ranking Member Conyers: 


On behalf of the Retail Industry Leaders Association (RILA), we commend the Judiciary Committee for holding a 
legislative hearing this week on H.R. 317, the Marketplace Equity Act, which is of the utmost importance to the 
retail industry as well as many other stakeholder groups. The bipartisan Marketplace Equity Act corrects a 
critical flaw in our state taxation policies that today puts brick and mortar stores at a competitive disadvantage 
to online-only companies that aren't required to collect state sales taxes. RILA hopes that after this week's 
legislative hearing on the Marketplace Equity Act that all remaining issues can be addressed and that the 
Committee will be able to move forward on the legislation in short order. 


By way of background. RILA is the trade association of the world's largest and most innovative retail companies. 
RILA promotes consumer choice and economic freedom through public policy and industry operational 
excellence. Its members include more than 200 retailers, product manufacturers, and service suppliers, which 
together account for more than $1.5 trillion in annual sales, millions of American jobs and operate more than 
100,000 stores, manufacturing facilities and distribution centers domestically and abroad. 


At issue is a decades-old loophole that requires that brick and mortar retailers collect sales taxes if they have a 
physical presence in a state, while online-only companies aren't held to the same standard. This policy has the 
effect of putting local brick and mortar stores who take the time to build a store, hire locally, contribute to the 
community, and pay property taxes at a 5-10% competitive disadvantage on price. Tax policy that treats two 
competitors differently is inherently unfair, and the Marketplace Equity Act before this Committee takes a 
reasonable approach toward leveling the playing field while providing protection for small businesses and 
requiring states to simplify their collection requirements on remote sellers. This is not a new tax, nor a tax on 
remote sellers: it is simply a question of whether all types of business will collect, on behalf of the consumer, a 
tax that is already owed. 

In closing, RILA appreciates that the Judiciary Committee is giving the issue of e-fairness and the Marketplace 
Equity Act the appropriate attention it deserves. The growing bipartisan support for e-fairness legislation over 
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the past few months has become evident, with governors, editorial boards and businesses all calling on Congress 
to take action this year. RILA urges the Committee to favorably report the Marketplace Equity Act so that the 
government gets out of the business of picking winners and losers in the marketplace, and so that our members 
can get back to the business of serving our customers and helping to grow the economy. 


Sincerely, 



Bill Hughes 

Senior Vice President, Government Affairs 


Cc: Members of the House Judiciary Committee 



Software Finance & Tax Executives Council 

www.softwarefinaoce.org 


July 24, 2012 

Via Email 


Hon. Lamar Smith 
Chairman 

Hon. John Conyers, Jr. 

Ranking Member 
Committee on the Judiciary 
U.S. House of Representatives 
2138 Rayburn House Office Building 
Washington, DC 20515 

Re: Hearing on H.R. 3179 

The Marketplace Equity Act of 201 1 

Dear Chairman Smith and Ranking Member Conyers: 

I write on behalf of the Software Finance and Tax Executives Council (SoFTEC) to 
express the views of the software industry on H R, 3179, the "Marketplace Equity Act of 201 1 ." 
If enacted, this legislation would give states the power to require that out-of-state sellers collect 
and remit state sales and use taxes owed by consumers who purchase goods and services from 
such sellers; in essence, a legislative overturn of the Supreme Court’s decision in Quill v. North 
Dakota. SoFTEC strongly believes that any legislation making such significant changes must 
also (1) require that a state first adopt “radical simplification” of its sales and use tax laws and 
(2) resolve uncertainty regarding the appropriate nexus standard for imposition of state income 
and other business activities on out-of-state businesses. Because H.R. 3179 lacks such 
provisions, SoFTEC does not support this legislation in its current form. We ask that you make 
this letter a part of the record of the hearing on this matter. 

SoFTEC is a trade association providing software industry focused public policy 
advocacy in the areas of tax, finance and accounting. SoFTEC ’s members sell their products in 
many states and must maintain an infrastructure that handles the administrative burden 
associated with collecting and remitting sales and use taxes for those states in which they have 
physical presence. SoFTEC’s members have an interest in this legislation because its enactment 
would expand the number of states for which they must collect and remit sales taxes and would 
require significant investment to expand their infrastructure devoted to sales and use tax 
compliance. Enactment of the bill also could lead to an inference that the physical presence 
nexus standard has been repealed not only for sales and use taxes but for state income and other 
business activity taxes as well, significantly increasing their exposure to such taxes. 
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Radical Simplification: 

SoFTEC does not support the bill because it would not require that states radically 
simplify their sales and use tax systems as a prerequisite to the grant of expanded collection and 
remittance authority. In deciding that the physical presence nexus standard was appropriate to 
protect remote sellers from the burdens of administering myriad state and local sales and use 
taxes, the Supreme Court in Quill pointed to the nation’s 7800 plus taxing jurisdictions at the 
time. Quill was decided in 1992 and the number of taxing jurisdictions has grown to 9,600 in the 
meantime. In short, since Quill was decided, the burden has grown significantly with a nearly 
than 20% increase in the number of taxing jurisdictions. 

The bill seeks to address this problem by requiring states seeking collection authority to 
adopt one of three approaches to the state’s tax rate. A state could adopt either (1 ) a single 
statewide rate for remote sales that blended the state and local rate, (2) the highest rate in the 
state exclusive of local rate, or (3) the applicable destination rate in the state, so long as the state 
provided adequate software that eased the burden of collecting at multiple rates. 

We believe the single rate per state for remote sales is the proper approach; the other two 
approaches should be deleted. In a single stroke, such a change would reduce from 9,600 to 45 
the number of state and local taxing jurisdictions a remote seller would be faced with. States 
could use their internal political processes to resolve differences with local jurisdictions with 
regard to setting the rate and distributing the collected taxes to the individual localities. Coupled 
with the single form and filing and uniform state tax base components of the bill, this approach 
would cause much of the current complexity to recede into the background. One-rate-per-state 
for remote sales represents the main ingredient in the sort of “radical simplification” needed to 
justify repealing the physical presence nexus standard for sales and use taxes of the Quill 
decision. But, even more simplification should be required before expanded collection authority 
is granted. 

Other Simplification Ingredients: 

The only sales and use tax simplifications in the bill required of a state, in order to qualify 
for sales and use tax collection authority, are the exception for small sellers, the use of a special 
tax form for remote sales, a single authority within the state for filing the form and a single tax 
base for the state. While these simplifications would be welcome, they do not go nearly far 
enough nor do they require any sort of uniformity among the states. They would do little to 
reduce the remaining administrative burden on sellers required to comply with 45 state sales and 
use tax regimes. 

There is a plethora of other simplification areas that could be required of states before 
any one of them is given collection authority. For instance, all states should be required to use 
the same tax reporting form. Having a single form would aid automation of the return 
preparation. In addition, there should be uniform electronic filing and payment methods. The 
same is true of administration of exemptions. There are many purchasers who are exempt from 
sales and use tax and they typically supply the seller with a fonn or provide data allowing the 
seller to prove on audit that a sale was exempt. Having a uniform exemption form or required 


Page 2 of 3 
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data elements for all states would ease the administration burden on sellers. Mandating 
“destination sourcing” for remote sales would foster consistency of treatment among the states. 
There are many other simplification criteria and we point to the good work the Streamlined Sales 
Tax Governing Board has done in this area (although their work is inadequate and incomplete, it 
is a step in the right direction). 

In short, the bill’s requirements for state simplification of sales and use taxes should be 
expanded to mandate greater uniformity and simplification among the states as a prerequisite to 
any grant of sales and use tax collection authority. 

Physical Presence Nexus for State Income and other Business Activity Taxes: 

Disputes between states and businesses over the appropriate nexus standard for imposing 
state taxes on out-of-state businesses are not limited to sales and use taxes. Many states point to 
the fact the Quill case only involved sales and use taxes as a reason for using a different nexus 
standard for other types of state taxes, such as income and other taxes based on business activity. 
The business community, on the other hand, believes the Commerce Clause of the Constitution 
does not impose different nexus standards depending on the type of tax involved and the physical 
presence nexus standard of Quill applies to all types of taxes. It would be inappropriate to 
eliminate the physical presence nexus requirement for sales and use taxes but leave unresolved 
the existing uncertainty regarding its application to other types of taxes. 

In October of 2011, your Committee reported H R. 1439, the Business Activity Tax 
Simplification Act of 201 1 (BATS A). This bill would resolve the uncertainty regarding the 
appropriate nexus standard for state income and other business activity taxes by codifying the 
physical presence standard of Quill for those types of taxes. SoFTEC supports BATSA and 
believes Congress should pass it before (or at the same time as) it passes any legislation 
impacting the physical presence nexus standard for sales and use taxes. 

Conclusion: 

For the reasons stated above, SoFTEC does not support H.R. 3 179, The Marketplace 
Equity Act of 2011, in its current form. We thank you for the opportunity to provide these 
comments. Any questions regarding them should be directed to Mark E. Nebergall who can be 
reached at (202) 486-3725 or mneberitali@softwitrefinance.ont . 


Respectfully submitted, 

MarkE. Nebergall 
President 

Software Finance & Tax Executives Council 
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Introduction 

The Federation of Tax Administrators (FTA) is an association of the tax agencies in the 50 
states, District of Columbia and New York City. FTA has long supported legislation to require 
remote sellers to collect sales taxes. Granting states the authority to require all sellers to collect 
sales taxes from all customers will level the playing field for competing businesses, improve 
compliance with taxes that are already owed, and remove artificial restrictions that inhibit 
business investment. 


Leveling the Playing Field for Sellers 

FTA supports the objectives of HR 3179, The Market Place Equity Act. The establishment and 
explosion of the Internet as a marketplace has redefined the world of commerce forever. At one 
time considered principally an enforcement problem for the states, the disparate tax treatment 
between remote and local sales, which has existed for many decades, now poses challenges for 
local “bricks and mortar” and Internet businesses alike. This legislation should not be delayed or 
encumbered by special preemption legislation 

The Marketplace Equity Act and related bills respond to the U.S, Supreme Court’s decisions in 
National Bellas Hess and Quill. 1 These decisions are widely read to exempt sellers from 
collecting sales tax from customers who are in a state where a seller has no physical presence. 
These taxes are owed but frequently go unpaid, giving the seller in that case an unfair 
competitive advantage over traditional local retailers. 

We have provided technical comments on elements in any legislation that would assure the 
maximum participation of the states under the Act The most important of these elements are: 

• Authority granted to states that are either members of the Streamlined Sales and Use Tax 
Agreement (SSUTA) or that choose to conform their laws to federal statutory standards. 

• Ability for states to designate the specific taxes covered by the generic phrase “sales and 
use taxes.” 

• Flexibility to recognize exceptions from uniform rate and base requirements that have 
already been agreed to between states and industry groups under SSUTA. 

• Authority for states to continue to impose origin sourcing for intrastate sales or sales by 
non-remote sellers. 

• Recognition that states may have additional ways of lowering burdens on remote sellers 
and the retention of authority for stales to use these approaches as well. 

• Preservation of state authority to require sellers to maintain necessary records. 

• Exclusion of any mandatory vendor compensation provision, as this requirement would 
significantly reduce state participation. 

FTA believes that legislation that does not have a demonstrable need or share the joint support of 
businesses and states should not be considered when enacting remote seller sales tax collection 


1 National Bellas Hess, Inc. v. Illinois Dep ’t of Revenue, 386 U.S. 753 (1 967) and Quill Corp. v. North Dakota, 504 
U.S. 298(1992). 
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legislation. The clearest example of the type of legislation that should not encumber the sales tax 
legislation is the Digital Goods and Services Tax Fairness Act of 201 1 (H R, 1860). There is no 
discernible, let alone pressing, need for the legislation because states do not widely subject 
digital goods or services to taxation (with the long-standing exception of software). Furthermore, 
discriminating against digital goods and services is already illegal under the Internet Tax 
Freedom Act (ITFA), which specifically prohibits multiple or discriminatory taxes on electronic 
commerce. In addition, the states that have closely examined H R, 1860 believe they would 
suffer significant revenue losses. 

Finally, states have identified numerous technical deficiencies with H R, 1860, which will create 
uncertainty, unnecessarily disrupt tax administration, and lead to years of litigation. Until 
businesses and states can reach a consensus on how to address these technical deficiencies, the 
Digital goods and Services Tax Fairness Act or any other preemptive legislation like it should 
not be considered when enacting remote seller sales tax collection legislation. 

Again, we thank the Committee for the opportunity to present our views on the important topic 
of remote seller sales tax collection legislation We urge Congress to enact legislation like FIR 
3179 this year. 
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July 20, 2012 

The Honorable John Conyers 
U5 House of Representatives 
2409 Rayburn House Office Building 
Washington DC 20515 


Dear Congressman Conyers: 


The House Judiciary Committee is holding a hearing July 24"- to discuss overturning a twice-vetted Supreme 
court decision (1967's National Bellos Hess ruling and 1992's Quill decision that upheld the 1967 law] that 
holds the imposition of chaotic state and local sales taxes constitutes a significant barrier to Interstate 
commerce This Constitutionally-protected right Is what enables our national economy to grow 


If we are forced to comply with the provisions envisioned In H R, 3179, our business located In Fairfax, Va, 
will be severely harmed, with Implications for our employment outlook. Here's how; our 60 employee 
company would incur a huge administrative and financial burden in time and costs Implementing a tax 
collection regime for 9,600 taxing jurisdictions, to create a tax department to handle audits from 45 states 
and DC, and a legal team to handle any law suits or administrative claims from states and 
consumers- Moreover, our company receives a fair number of check payments, so listing 9,600 tax 
jurisdictions on our websites, literature or marketing materials tor consumers to calculate the proper tax is 
Impossible and will result In over and underpayments of tax which we would have to resolve to make the 
sale. 


We would like to register our strong opposition to H.R. 3179 in Its current form. We think there are sound 
policy reasons to preserve the status quo, but even If you choose to change the Quill decision, we urge you 
to write safeguards into statute so small- and medium-sited businesses can cope with the complexity this 
brings. 

We can demonstrate that requiring all remote sellers to collect sales lax will add less than 186 to total state 
and local tax revenues We can point to the Commerce Department's own statistics to show that more than 
90% Of the dollars transacted on the Internet are B2B for which most every dollar Is already being collected 
In use tax. This Is not a cure all for state and local revenue shortfalls. At the very least, there is time to do 
this right without unintended consequences. This is not the time to be putting more jobs at risk, especially 
at small- and medium-sized businesses, which make up the backbone of the employment in America. 


Thank you for your urgent consideration of this matter. 



Ctfrfstdpher Hearing 
President 

Direct Holdings Americas Inc. 
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July 24, 2012 


The Honorable Lamar Smith 
Chairman 

Judiciary Committee 

U.S. House of Representatives 

Washington, D.C. 20151 


Dear Chairman Smith: 

On behalf of the Texas Retailers Association, 1 write to thank the Judiciary 
Committee for holding today’s hearing on H.R. 3179, the Marketplace Equity 
Act. Previous hearings have demonstrated not only the undeniable need for 
this legislation but also the broad bipartisan support this legislation currently 
enjoys. We now urge the committee to proceed with the mark-up of this 
legislation that is vitally important to Main Street retailers and the 
communities they serve. 

The current tax system puts brick-and-mortar merchants at a distinct 
disadvantage to online sellers. It allows Internet sellers without a physical 
presence in a given state to escape sales taxes collection, even when those 
taxes are owed to the state. This unfairness comes at the expense of local 
businesses, which are required to collect taxes and forced to charge higher 
prices to consumers as a result. That's not good for consumers or for healthy 
market competition in the retail industry. 

In 201 1 , Texas took a big step to provide for a greater degree of sales tax 
fairness as it applies to businesses with nexus in our stale. Courageous state 
legislators like John Otto passed legislation clarifying our state laws on nexus. 
No longer can an out-of-statc company with a physical presence in Texas play 
corporate games to avoid our law’s. 

Unfortunately, in this case a Texas solution is insufficient to address that 
which is a notional issue. Opportunities remain for online sellers to operate 
without collecting and remitting the sales taxes that are rightfully owed. It is 
estimated that states and communities lose $24 billion a year in uncollected 
sales taxes on remote sales. Statc-by-state attempts to closf this collection 
loophole has only increased the confusion and complexity for retailers 
attempting to comply with sales tax collection laws. 
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The Marketplace Equity Act is not a bill to create yet another tax on. retailers or 
on. consumers. This legislation, only seeks to provide states the mechanism 
and authority to collect sales taxes that: are due by establishing consistent, 
uniform rules for all businesses as it relates to sales tax. collection. On behalf 
of the Texas Retailers Association, we thank you for your consideration and 
respectfully request you immediately proceed to Mark-up this important 
legislation. 

Very truly yours, 


Ronnie Volkening 
President 

Texas Retailers Association 
The Voice of Texas Retail 
root ken ingfaperetai ters. org 
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July 18, 2012 

The Honorable John Conyers, Jr. 

US House of Representatives 
2426 Rayburn House Office Building 
Washington OC 20515 

Dear Congressman Conyers: 

The House Judiciary Committee Is holding a hearing July 24’" to discuss overturning a twice- 
vetted Supreme Court decision (1967's National Bellas Hess ruling andjl992's Quill decision that 
upheld the 1967 law) that holds the imposition of chaotic state and local sales taxes constitutes 
a significant barrier to Interstate commerce. This Constitutionally-protected right is what 
enables our national economy to grow. 

If we are forced to comply with the provisions envisioned in H.R. 3179, our business located in 
Neenah, Wl will be severely harmed, with implications for our employment outlook. Here's how: 
our small company would incur a huge administrative and financial burden in time and costs 
implementing a tax collection regime for 9,6D0 taxing jurisdictions, to create a tax department 
to handle audits from 45 states and DC, and a legal team to handle any law suits or 
administrative claims from states and consumers. Moreover, our company receives a significant 
amount of check payments, so listing 9,600 tax Jurisdictions on our websites, literature or 
marketing materials for consumers to calculate the proper tax is impossible and will result in 
over and underpayments of tax which we would have to resolve to make the sale. 

We would like to register our strong opposition to H.R. 3179 In its current form. We think there 
are sound policy reasons to presen/e the status quo, but even if you choose to change the Quill 
decision, we urge you to write safeguards Into statute so small- and medium-sized businesses 
can cope with the complexity this brings. 

We can demonstrate that requiring all remote sellers to collect sales tax will add less than 1% to 
total state and local tax revenues. We can point to the Commerce Department's own statistics 
to show that more than 90% of the dollars transacted on the Internet are B2B for which most 
every dollar is already being collected in use tax. This Is not a cure all fonstate and local revenue 
shortfalls. At the very least, there Is time to do this right without unintended consequences. This 
is no! the time to be putting more jobs at risk, especially at small- and medium-sized businesses, 
which make up the backbone of the employment In America. 

Thank you for your urgent consideration of this matter. 

Singe rely. 


-Scbrriwansoti 

President 

XSell Response, Incorporated 

4* Jewelers Park Drive, Suite 200, Neenah, WI 54956 - 800-510-8010 
ScotLswanson@xsellresponse.com 
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